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PART I—FINANCIAL INFORMATION 

Item 1. Financial Statements 

AFFILIATED MANAGERS GROUP, INC. 

CONSOLIDATED BALANCE SHEETS 

(in thousands) 

(unaudited) 

  

December 31, 2001

 

September 30, 2002

 
ASSETS        
Current assets:        
Cash and cash equivalents  $ 73,427 $ 77,892 
 Investment advisory fees receivable   57,148  47,372 
 Other current assets   9,464  11,080 



    
  Total current assets   140,039  136,344 
Fixed assets, net   17,802  19,647 
Equity investment in Affiliate   1,732  — 
Acquired client relationships, net   319,645  377,174 
Goodwill, net   655,311  736,081 
Other assets   25,792  23,575 
    
  Total assets  $ 1,160,321 $ 1,292,821 
    
LIABILITIES AND STOCKHOLDERS' EQUITY        
Current liabilities:        
 Accounts payable and accrued liabilities  $ 67,136 $ 81,593 
 Senior bank debt   25,000  — 
 Zero coupon convertible debt   227,894  — 
    
  Total current liabilities   320,030  81,593 
Senior bank debt   —  75,000 
Zero coupon convertible debt   —  228,751 
Mandatory convertible debt   200,000  230,000 
Deferred taxes   38,081  55,353 
Other long-term liabilities   23,795  35,021 
    
  Total liabilities   581,906  705,718 
Minority interest   35,075  26,490 
Stockholders' equity:        
 Common stock   235  235 
 Additional paid-in capital   405,087  405,769 
 Accumulated other comprehensive income   (846)  (371)
 Retained earnings   190,502  233,182 
    
   594,978  638,815 
 Less treasury shares, at cost   (51,638)  (78,202)
    
  Total stockholders' equity   543,340  560,613 
    
  Total liabilities and stockholders' equity  $ 1,160,321 $ 1,292,821 
    

The accompanying notes are an integral part of the consolidated financial statements.
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AFFILIATED MANAGERS GROUP, INC. 

CONSOLIDATED STATEMENTS OF INCOME 

(dollars in thousands, except per share data) 

(unaudited) 

  

For the Three Months
Ended September 30,

 

For the Nine Months
Ended September 30,

 

  

2001

 

2002

 

2001

 

2002

 
Revenue  $ 96,584 $ 115,258 $ 297,722 $ 364,224 
Operating expenses:              
 Compensation and related expenses   31,463  41,525  98,369  125,013 
 Amortization of intangible assets   7,006  3,825  20,848  10,521 
 Depreciation and other amortization   1,376  1,525  4,162  4,327 
 Selling, general and administrative   18,487  18,893  55,601  62,561 
 Other operating expenses   2,578  4,265  7,866  11,279 
      
   60,910  70,033  186,846  213,701 
      
  Operating income   35,674  45,225  110,876  150,523 
Non-operating (income) and expenses:              
 Investment and other income   (1,952)  (1,206)  (3,946)  (2,598)
 Interest expense   2,970  5,974  9,482  19,554 
      



   1,018  4,768  5,536  16,956 
      
Income before minority interest and income taxes   34,656  40,457  105,340  133,567 
Minority interest   (14,071)  (19,091)  (43,027)  (62,433)
      
Income before income taxes   20,585  21,366  62,313  71,134 

Income taxes—current   6,525  2,550  20,473  11,421 
Income taxes—deferred   1,708  5,997  4,451  17,033 
      
Net income  $ 12,352 $ 12,819 $ 37,389 $ 42,680 
      

Average shares outstanding—basic   22,180,058  21,907,342  22,117,858  22,108,441 
Average shares outstanding—diluted   22,841,832  22,301,801  22,683,862  22,714,620 

Earnings per share—basic  $ 0.56 $ 0.59 $ 1.69 $ 1.93 
Earnings per share—diluted  $ 0.54 $ 0.57 $ 1.65 $ 1.88 

The accompanying notes are an integral part of the consolidated financial statements.
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AFFILIATED MANAGERS GROUP, INC. 

CONSOLIDATED STATEMENTS OF CASH FLOWS 

(in thousands) 

(unaudited) 

  

For the Nine Months
Ended September 30,

 

  

2001

 

2002

 
Cash flow from operating activities:        
 Net income  $ 37,389 $ 42,680 
Adjustments to reconcile net income to net cash flow from operating activities:        
 Amortization of intangible assets   20,848  10,521 
 Depreciation and other amortization   4,162  7,285 
 Deferred income tax provision   4,451  17,033 
 FAS 133 transition and other adjustments   (2,203)  (708)
 Reclassification of FAS 133 adjustment to net income   1,591  184 
 Accretion of interest   461  857 
Changes in assets and liabilities:        
 Decrease in investment advisory fees receivable   22,083  10,327 
 (Increase) decrease in other current assets   5,367  (2,284)
 (Increase) decrease in non-current other receivables   1,032  (912)
 Increase (decrease) in accounts payable, accrued expenses and other liabilities   (23,117)  15,503 
 Decrease in minority interest   (5,937)  (8,585)
    
  Cash flow from operating activities   66,127  91,901 
    
Cash flow used in investing activities:        
 Purchase of fixed assets   (185)  (5,050)
 Costs of investments, net of cash acquired   (15,982)  (134,822)
 Increase in other assets   (324)  (213)
 Repayment of loans   —  1,566 
    
  Cash flow used in investing activities   (16,491)  (138,519)
    
Cash flow from financing activities:        
 Borrowings of senior bank debt   49,300  290,000 
 Repayments of senior bank debt   (150,300)  (240,000)
 Issuances of equity securities   11,964  3,453 
 Issuances of debt securities   227,142  30,000 
 Repurchase of stock   (7,777)  (28,291)
 Debt issuance costs   (6,581)  (4,158)
    



  Cash flow from financing activities   123,748  51,004 
    
Effect of foreign exchange rate changes on cash flow   68  79 
Net increase in cash and cash equivalents   173,452  4,465 
Cash and cash equivalents at beginning of period   31,612  73,427 
    
Cash and cash equivalents at end of period  $ 205,064 $ 77,892 
    
Supplemental disclosure of non-cash activities:        
 Common stock issued for Affiliate equity purchases  $ 2,276 $ 2,113 
 Common stock received in repayment of loans  $ — $ 2,263 
 Notes issued for Affiliate equity purchases  $ 9,525 $ 12,593 
 Notes received for Affiliate equity sales  $ — $ 1,800 

The accompanying notes are an integral part of the consolidated financial statements.
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1.    Basis of Presentation

        The consolidated financial statements of Affiliated Managers Group, Inc. (the "Company" or "AMG") have been prepared in accordance with generally
accepted accounting principles for interim financial information and with the instructions to Form 10-Q and Rule 10-01 of Regulation S-X. Accordingly, they do
not include all of the information and footnotes required by generally accepted accounting principles for complete financial statements. The year-end condensed
balance sheet data was derived from audited financial statements, but does not include all of the disclosures required by generally accepted accounting principles.
In the opinion of management, all adjustments (consisting of normal recurring accruals) considered necessary for a fair statement have been included. All material
intercompany balances and transactions have been eliminated. All dollar amounts in these notes (except per share data) are stated in thousands, unless otherwise
indicated. Operating results for interim periods are not necessarily indicative of the results that may be expected for the full year. The Company's Annual Report
on Form 10-K for the fiscal year ended December 31, 2001 includes additional information about AMG, its operations and its financial position, and should be
read in conjunction with this Quarterly Report on Form 10-Q.

2.    Goodwill and Other Intangible Assets

        In July 2001, the Financial Accounting Standards Board ("FASB") issued Financial Accounting Standard No. 141 ("FAS 141"), "Business Combinations,"
and Financial Accounting Standard No. 142 ("FAS 142"), "Goodwill and Other Intangible Assets." FAS 141 limits the method of accounting for business
combinations to the purchase method and establishes new criteria for the recognition of other intangible assets. FAS 142 requires that goodwill and other
intangible assets with indefinite lives no longer be amortized, but instead be tested for impairment at least annually. The Company adopted FAS 141 on July 1,
2001 and FAS 142 on January 1, 2002. In accordance with FAS 141, goodwill and certain other intangible assets that were acquired in a purchase business
combination after June 30, 2001 were not amortized from their respective dates of acquisition. All other goodwill and certain intangible assets were no longer
amortized beginning January 1, 2002. Pursuant to FAS 142, the Company has reviewed the goodwill acquired in prior business combinations for impairment, and
determined that there was no impairment.

        The following table reflects our operating results adjusted as though the Company had not amortized goodwill and other indefinitely lived intangible assets
in 2001.

  

For the Three Months
Ended September 30,

 

For the Nine Months
Ended September 30,

  

2001

 

2002

 

2001

 

2002

Reported net income  $ 12,352 $ 12,819 $ 37,389 $ 42,680
Add back: intangible asset amortization   4,761  —  14,339  —
Tax effect at effective tax rate   (1,904)  —  (5,736)  —
     
Adjusted net income  $ 15,209 $ 12,819 $ 45,992 $ 42,680
     
Basic earnings per share—as reported  $ 0.56 $ 0.59 $ 1.69 $ 1.93
Basic earnings per share—as adjusted  $ 0.69 $ 0.59 $ 2.08 $ 1.93

Diluted earnings per share—as reported  $ 0.54 $ 0.57 $ 1.65 $ 1.88
Diluted earnings per share—as adjusted  $ 0.67 $ 0.57 $ 2.03 $ 1.88

        As further described in Note 4, the Company completed its investment in Third Avenue Management LLC ("Third Avenue") and made payments to acquire
interests in existing affiliates of the Company (the "Affiliates") during the nine months ended September 30, 2002. The increase in the carrying amount of
goodwill associated with such transactions, as well as the carrying amounts of
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goodwill, are reflected in the following table for each of our operating segments, which are discussed in greater detail in Note 10:

  

High Net Worth

 

Mutual
Fund

 

Institutional

 

Total



Balance, as of December 31, 2001  $ 169,429 $ 214,741 $ 271,141 $ 655,311
Goodwill acquired   11,080  52,721  16,969  80,770
     
Balance, as of September 30, 2002  $ 180,509 $ 267,462 $ 288,110 $ 736,081
     

        The following table reflects the components of intangible assets as of September 30, 2002:

  

Gross Carrying
Amount

 

Accumulated
Amortization

Amortized intangible assets:       
 Acquired client relationships  $ 231,034 $ 45,714
Non-amortized intangible assets:       

 
Acquired client relationships—mutual fund management
contracts

 
 202,694  10,840

 Goodwill   804,194  68,113

        The cost of amortizable acquired client relationships is amortized using the straight-line method over a weighted average life of approximately 15 years. The
Company estimates that amortization expense will be $14,400 for 2002, and $15,600 per year from 2003 through 2006.

3.    Derivative Financial Instruments

        On January 1, 2001, the Company adopted Financial Accounting Standard No. 133 ("FAS 133"), "Accounting for Derivative Instruments and Hedging
Activities," as amended by Financial Accounting Standard No. 138, "Accounting For Certain Derivative Instruments and Certain Hedging Activities." FAS 133
requires that all derivatives be recorded on the balance sheet at fair value and establishes criteria for designation and effectiveness of hedging relationships. The
cumulative effect of adopting FAS 133 was not material to the Company's consolidated financial statements.

        The Company is exposed to interest rate risk inherent in its debt liabilities. The Company's risk management strategy includes the use of financial
instruments, specifically interest rate swap contracts, to hedge certain variable rate interest rate exposures. In entering into these contracts, AMG intends to offset
relative cash flow gains and losses that occur due to changes in interest rates on its existing debt liabilities with cash flow losses and gains on the contracts
hedging these liabilities. For example, the Company may agree with a counterparty (typically a major commercial bank) to exchange the difference between
fixed-rate and floating-rate interest amounts calculated by reference to an agreed notional principal amount.

        The Company records all derivatives on the balance sheet at fair value. As the Company's hedges are designated and qualify as cash flow hedges, the
effective portion of the unrealized gain or loss on the derivative instrument is recorded in accumulated other comprehensive income as a separate component of
stockholders' equity and reclassified into earnings when periodic settlement of variable rate liabilities are recorded in earnings. For interest rate swaps, hedge
effectiveness is measured by comparing the present value of the cumulative change in the expected future variable cash flows of the hedged contract with the
present value of the cumulative change in the expected future variable cash flows of the hedged item, both of which are based on LIBOR rates. To the extent that
the critical terms of the hedged item and the derivative are not identical, hedge ineffectiveness is reported in earnings as interest expense. Hedge ineffectiveness
was not material in the third quarter of 2002.
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        In February 2002, the Company entered into a $25,000 notional amount interest rate swap contract with a major commercial bank as counterparty to
exchange the difference between fixed-rate and floating-rate interest amounts calculated by reference to the notional amount. This contract, which did not qualify
for hedge accounting, was closed in the second quarter of 2002, and the realized loss, which was not material, was recorded in earnings.

        At September 30, 2002, the net amount of the Company's interest rate swap liability attributable to $25,000 notional amount of interest rate swap contracts
outstanding was $199, which was recorded on the consolidated balance sheet in accounts payable and accrued liabilities. AMG estimates the fair values of
derivatives based on quoted market prices. At September 30, 2002, the Company had recorded approximately $156 of net unrealized losses on derivative
instruments, net of taxes, in accumulated other comprehensive income. AMG expects that 100% of these losses will be reclassified to earnings within one year.

4.    Acquisitions

        On August 8, 2002, the Company acquired 60% of New York-based Third Avenue. The results of Third Avenue's operations have been included in the
consolidated financial statements since that date. Third Avenue serves as the adviser to the Third Avenue family of no-load mutual funds and the sub-adviser to
non-proprietary mutual funds and annuities, and also manages separate accounts for high net worth individuals and institutions. The transaction was financed
through the Company's working capital and borrowings under the Company's revolving credit facility, as described in greater detail in Note 8.

        During the nine months ended September 30, 2002, the Company also made payments to acquire interests in existing Affiliates, which were financed
through working capital and the issuance of notes and shares of the Company's Common Stock.

5.    Comprehensive Income

        The Company's comprehensive income includes net income, changes in unrealized foreign currency gains and losses and changes in unrealized gains and
losses on derivative instruments, which also reflect the cumulative effect of adopting FAS 133. Comprehensive income, net of taxes, was as follows:

  

For the Three Months
Ended September 30,

 

For the Nine Months
Ended September 30,

  

2001

 

2002

 

2001

 

2002

Net income  $ 12,352 $ 12,819 $ 37,389 $ 42,680



Change in unrealized foreign currency gains   67  35  68  79
Change in net unrealized loss on derivative instruments   (555)  121  (844)  286
Cumulative effect of change in accounting principle—
FAS 133 transition adjustment   —  —  (1,321)  —
Reclassification of FAS 133 transition adjustment to net income   73  37  954  110
     
Comprehensive income  $ 11,937 $ 13,012 $ 36,246 $ 43,155
     

        The components of accumulated other comprehensive income, net of taxes, were as follows:

  

December 31,
2001

 

September 30,
2002

 
Foreign currency translation adjustment  $ (294) $ (215)
Unrealized loss on derivative instruments   (552)  (156)
    
Accumulated other comprehensive income  $ (846) $ (371)
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6.    Income Taxes

        A summary of the provision for income taxes is as follows:

  

For the Three Months
Ended September 30,

 

For the Nine Months
Ended September 30,

  

2001

 

2002

 

2001

 

2002

Federal:             
 Current  $ 5,709 $ 2,231 $ 17,913 $ 10,620
 Deferred   1,495  5,247  3,895  14,904
State:             
 Current   816  319  2,560  801
 Deferred   213  750  556  2,129
     
Provision for income taxes  $ 8,233 $ 8,547 $ 24,924 $ 28,454
     

        The components of deferred tax assets and liabilities are as follows:

  

December 31,
2001

 

September 30,
2002

 
Deferred assets (liabilities):        
 State net operating loss carryforwards  $ 2,345 $ 3,583 
 Intangible amortization   (43,067)  (60,815)
 Deferred compensation   1,716  1,542 
 Accruals   2,721  3,475 
    
   (36,285)  (52,215)
    
Valuation allowance   (1,796)  (3,138)
    
Net deferred income taxes  $ (38,081) $ (55,353)
    

        The Company's state net operating loss carryforwards expire from 2007 to 2016. The realization of these carryforwards is dependent on generating sufficient
taxable income prior to their expiration. The valuation allowances at December 31, 2001 and September 30, 2002 relate to the uncertainty of the realization of
these loss carryforwards.

7.    Earnings Per Share

        The calculation of basic earnings per share is based on the weighted average number of shares of the Company's Common Stock outstanding during the
period. The calculation of diluted earnings per share gives effect to all potential dilution from the Company's stock option plans. The following is a reconciliation
of the numerators and denominators of the basic and diluted earnings per share computations. Unlike all other dollar amounts in these notes, net income in this
table is not presented in thousands.

  

For the Three Months
Ended September 30,

 

For the Nine Months
Ended September 30,

  

2001

 

2002

 

2001

 

2002



Numerator:             
 Net income  $ 12,352,000 $ 12,819,000 $ 37,389,000 $ 42,680,000
Denominator:             
 Average shares outstanding—basic   22,180,058  21,907,342  22,117,858  22,108,441
 Incremental shares for stock options   661,774  394,459  566,004  606,179
     
 Average shares outstanding—diluted   22,841,832  22,301,801  22,683,862  22,714,620
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Earnings per share:             
 Basic  $ 0.56 $ 0.59 $ 1.69 $ 1.93
 Diluted  $ 0.54 $ 0.57 $ 1.65 $ 1.88

        In April 2000, a share repurchase program was authorized permitting AMG to repurchase up to 5% of its issued and outstanding shares of Common Stock. In
July 2002, the Board of Directors approved an increase to the existing share repurchase program authorizing AMG's repurchase of an additional 5% of its issued
and outstanding shares of Common Stock. Under the share repurchase program, the timing of purchases and the amount of stock purchased are determined at the
discretion of AMG's management.

8.    Long-term Debt

        At September 30, 2002, long-term senior debt was $533,751, consisting of $228,751 of zero coupon senior convertible notes, $230,000 of mandatory
convertible debt securities and $75,000 outstanding under the Company's revolving credit facility. Long-term senior debt consisted of $200,000 of mandatory
convertible debt securities at December 31, 2001.

        In August 2002, the Company replaced its former revolving credit facility with a new revolving credit facility (the "Facility") with several major commercial
banks. The Facility, which is scheduled to mature in August 2005, currently provides that the Company may borrow up to $250,000 at rates of interest (based
either on the Eurodollar rate or the Prime rate as in effect from time to time) that vary depending on the Company's credit ratings. Subject to the agreement of the
lenders (or prospective lenders) to increase their commitments, the Company has the option to increase the Facility to $350,000. The Facility contains financial
covenants with respect to net worth, leverage and interest coverage, and requires the Company to pay a quarterly commitment fee on any unused portion. The
Facility also contains customary affirmative and negative covenants, including limitations on indebtedness, liens, dividends and fundamental corporate changes.
All borrowings under the Facility are collateralized by pledges of all capital stock or other equity interests owned by AMG.

        In December 2001, the Company completed a public offering of mandatory convertible debt securities ("FELINE PRIDES"). A sale of an over-allotment of
the securities was completed in January 2002, and increased the amount outstanding to $230,000. Each FELINE PRIDE initially consists of (i) a senior note due
November 17, 2006 with a principal amount of $25 per note (each, a "Senior Note"), on which the Company pays a 6% coupon quarterly, and (ii) a forward
purchase contract pursuant to which the holder has agreed to purchase, for $25 per contract, shares of Common Stock on November 17, 2004 with the number of
shares to be determined based upon the average trading price of our Common Stock for a period preceding that date. Depending on the average trading price in
that period, the number of shares of Common Stock to be issued in the settlement of the contracts will range from 2,736,000 to 3,146,000.

        Each of the Senior Notes is pledged to the Company to collateralize the holder's obligations under the forward purchase contracts. Beginning in
August 2004, the Senior Notes will be remarketed to new investors. If successful, the remarketing will generate $230,000 of proceeds to be used by the original
holders of the FELINE PRIDES to honor their obligations on the forward purchase contracts. In exchange for the additional $230,000 in payment on the forward
purchase contracts, the Company will issue shares of its Common Stock. The number of shares of Common Stock to be issued will be determined by the price of
Common Stock at that time. The Senior Notes will remain outstanding until November 2006, and (assuming a successful remarketing) will be held by the new
investors.

9

        In May 2001, the Company completed a private placement of zero coupon senior convertible notes. In this private placement, the Company sold a total of
$251,000 principal amount at maturity of zero coupon senior convertible notes due 2021, with each note issued at 90.50% of such principal amount and accreting
at a rate of 0.50% per annum. The Company has the option to redeem the securities for cash on or after May 7, 2006 and may be required to repurchase the
securities at the accreted value at the option of the holders on May 7 of 2004, 2006, 2011 and 2016. If the holders exercise this option, the Company may elect to
repurchase the securities with cash, shares of its Common Stock or some combination thereof. It is the Company's current intention to repurchase the securities
with cash.

9.    Related Party Transactions

        During the quarter ended September 30, 2002, the Company terminated its employee loan program, and all loans under that program have been repaid. Loan
repayments in the amount of $3,829 were made during the quarter.

10.  Segment Information

        Statement of Financial Accounting Standards No. 131 ("FAS 131"), "Disclosures about Segments of an Enterprise and Related Information," establishes
disclosure requirements relating to operating segments in annual and interim financial statements. Management has assessed the requirements of FAS 131 and
determined that the Company operates in three business segments representing the Company's three principal distribution channels: High Net Worth, Mutual
Fund and Institutional.

        Revenue in the High Net Worth distribution channel is earned from relationships with wealthy individuals, family trusts and managed account programs.
Revenue in the Mutual Fund distribution channel is earned from advisory and sub-advisory relationships with mutual funds. Revenue in the Institutional
distribution channel is earned from relationships with foundations and endowments, defined benefit and defined contribution plans and Taft-Hartley plans. In the



case of Affiliates with transaction-based brokerage fee businesses, revenue reported in each distribution channel includes fees earned for transactions on behalf of
clients in that channel. Expenses incurred by the Affiliates that are reported in segment operating results are generally based upon the revenue sharing agreements
with the Affiliates. As described in greater detail in "Management's Discussion and Analysis of Financial Condition and Results of Operations," in firms with
revenue sharing arrangements, a certain percentage of revenue is allocated for use by management of an Affiliate in paying operating expenses of that Affiliate,
including salaries and bonuses, and is called an "Operating Allocation." In reporting segment operating expenses, Affiliate expenses are allocated to a particular
segment on a pro rata basis with respect to the revenue generated by that Affiliate in such segment. Generally, as revenue increases, additional compensation is
typically paid to Affiliate management partners from the Operating Allocation. As a result, the contractual expense allocation pursuant to a revenue sharing
arrangement may result in the characterization of any growth in profit margin beyond our Owners' Allocation as an operating expense. All other operating
expenses (except intangible amortization) and interest expense have been allocated to segments based on the proportion of aggregate EBITDA Contribution (as
discussed in "Management's Discussion and Analysis of Financial Condition and Results of Operations") reported by Affiliates in each segment.
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Statements of Income

  

For the Three Months Ended September 30, 2001

 

  

High Net Worth

 

Mutual Fund

 

Institutional

 

Total

 
Revenue  $ 30,824 $ 27,859 $ 37,901 $ 96,584 
Operating expenses:              
 Depreciation and amortization   2,775  843  4,764  8,382 
 Other operating expenses   16,668  15,319  20,541  52,528 
      
   19,443  16,162  25,305  60,910 
      
Operating income   11,381  11,697  12,596  35,674 
Non-operating (income) and expenses:              
 Investment and other income   (294)  (836)  (822)  (1,952)
 Interest expense   1,037  887  1,046  2,970 
      
   743  51  224  1,018 
      
Income before minority interest and income taxes   10,638  11,646  12,372  34,656 
Minority interest   (4,136)  (3,507)  (6,428)  (14,071)
      
Income before income taxes   6,502  8,139  5,944  20,585 
Income taxes   2,601  3,256  2,376  8,233 
      
Net income  $ 3,901 $ 4,883 $ 3,568 $ 12,352 
      

  

For the Three Months Ended September 30, 2002

 

  

High Net Worth

 

Mutual Fund

 

Institutional

 

Total

 
Revenue  $ 35,500 $ 40,317 $ 39,441 $ 115,258 
Operating expenses:              
 Depreciation and amortization   1,616  324  3,410  5,350 
 Other operating expenses   20,027  22,078  22,578  64,683 
      
   21,643  22,402  25,988  70,033 
      
Operating income   13,857  17,915  13,453  45,225 
Non-operating (income) and expenses:              
 Investment and other income   (353)  (359)  (494)  (1,206)
 Interest expense   1,983  2,077  1,914  5,974 
      
   1,630  1,718  1,420  4,768 
      
Income before minority interest and income taxes   12,227  16,197  12,033  40,457 
Minority interest   (5,374)  (6,863)  (6,854)  (19,091)
      
Income before income taxes   6,853  9,334  5,179  21,366 
Income taxes   2,741  3,734  2,072  8,547 
      
Net income  $ 4,112 $ 5,600 $ 3,107 $ 12,819 
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For the Nine Months Ended September 30, 2001

 
  High Net Worth  Mutual Fund  Institutional  Total  



Revenue  $ 92,164 $ 80,871 $ 124,687 $ 297,722 
Operating expenses:              
 Depreciation and amortization   7,627  3,730  13,653  25,010 
 Other operating expenses   49,261  45,197  67,378  161,836 
      
   56,888  48,927  81,031  186,846 
      
Operating income   35,276  31,944  43,656  110,876 
Non-operating (income) and expenses:              
 Investment and other income   (384)  (1,311)  (2,251)  (3,946)
 Interest expense   3,331  2,520  3,631  9,482 
      
   2,947  1,209  1,380  5,536 
      
Income before minority interest and income taxes   32,329  30,735  42,276  105,340 
Minority interest   (11,835)  (9,842)  (21,350)  (43,027)
      
Income before income taxes   20,494  20,893  20,926  62,313 
Income taxes   8,198  8,358  8,368  24,924 
      
Net income  $ 12,296 $ 12,535 $ 12,558 $ 37,389 
      

  

For the Nine Months Ended September 30, 2002

 

  

High Net Worth

 

Mutual Fund

 

Institutional

 

Total

 
Revenue  $ 106,904 $ 120,230 $ 137,090 $ 364,224 
Operating expenses:              
 Depreciation and amortization   4,132  886  9,830  14,848 
 Other operating expenses   58,722  63,917  76,214  198,853 
      
   62,854  64,803  86,044  213,701 
      
Operating income   44,050  55,427  51,046  150,523 
Non-operating (income) and expenses:              
 Investment and other income   (758)  (777)  (1,063)  (2,598)
 Interest expense   6,244  6,493  6,817  19,554 
      
   5,486  5,716  5,754  16,956 
      
Income before minority interest and income taxes   38,564  49,711  45,292  133,567 
Minority interest   (16,450)  (20,891)  (25,092)  (62,433)
      
Income before income taxes   22,114  28,820  20,200  71,134 
Income taxes   8,845  11,528  8,081  28,454 
      
Net income  $ 13,269 $ 17,292 $ 12,119 $ 42,680 
      

Balance Sheet Information

  

Total assets

At December 31, 2002  $ 294,053 $ 381,882 $ 484,386 $ 1,160,321
     
At September 31, 2002  $ 305,917 $ 495,327 $ 491,577 $ 1,292,821
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Item 2. Management's Discussion and Analysis of Financial Condition and Results of Operations 

Forward-Looking Statements

        When used in this Form 10-Q and in our future filings with the Securities and Exchange Commission, in our press releases and in oral statements made with
the approval of an authorized executive officer, the words or phrases "will likely result," "are expected to," "will continue," "is anticipated," "believes,"
"estimate," "project" or similar expressions are intended to identify "forward-looking statements" within the meaning of the Private Securities Litigation Reform
Act of 1995. Such statements are subject to certain risks and uncertainties, including, among others, the following:

•



our performance is directly affected by changing conditions in the financial markets generally and in the equity markets particularly, and a
decline or a lack of sustained growth in these markets may result in decreased advisory fees or performance fees and a corresponding decline (or
lack of growth) in the cash flow distributable to us from our Affiliates and our operating results;

• we cannot be certain that we will be successful in finding or investing in additional investment management firms on favorable terms, or that
existing and new Affiliates will have favorable operating results;

• we may need to raise capital by making long-term or short-term borrowings or by selling shares of our stock or other securities in order to finance
investments in additional investment management firms or additional investments in our affiliated investment management firms, and we cannot
be sure that such capital will be available to us on acceptable terms, if at all; and

• those certain other factors discussed under the caption "Business-Cautionary Statements" in our Annual Report on Form 10-K for the year ended
December 31, 2001.

        These factors (among others) could affect our financial performance and cause our actual results to differ materially from historical earnings and those
presently anticipated and projected. We will not undertake and we specifically disclaim any obligation to release publicly the result of any revisions which may be
made to any forward-looking statements to reflect events or circumstances after the date of such statements or to reflect the occurrence of events, whether or not
anticipated. In that respect, we wish to caution readers not to place undue reliance on any such forward-looking statements, which speak only as of the date
made.

Overview

        We are an asset management company with equity investments in a diverse group of mid-sized investment management firms (our "Affiliates"). As of
September 30, 2002, our affiliated investment management firms managed approximately $68.5 billion in assets across a broad range of investment styles and in
three principal distribution channels (High Net Worth, Mutual Fund and Institutional). We pursue a growth strategy designed to generate shareholder value
through the internal growth of existing Affiliates, investments in additional, mid-sized investment management firms, and strategic transactions and relationships
designed to enhance our Affiliates' businesses and growth prospects.

        In our investments in Affiliates, we typically hold a majority equity interest in each firm, with the remaining equity interests retained by the management of
the Affiliate. Our Affiliates are generally organized as separate and largely autonomous limited liability companies or limited partnerships. Each Affiliate
operating agreement is tailored to meet the particular characteristics of the Affiliate. Most of our Affiliates' organizational documents include revenue sharing
arrangements. Each such revenue sharing arrangement allocates a percentage of the revenue of the Affiliate (or in certain cases different percentages relating to
the various sources of revenue of a particular Affiliate) for use by management of that Affiliate in paying operating expenses of the Affiliate, including salaries
and bonuses. We call this the "Operating Allocation." We determine the percentage of revenue designated as Operating Allocation for each Affiliate in
consultation with senior management of the Affiliate at the time of our investment based on the Affiliate's historical and projected operating margins. The
organizational
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document of each such Affiliate allocates the remaining portion of the Affiliate's revenue to the owners of that Affiliate (including us). We call this the "Owners'
Allocation." Each Affiliate distributes its Owners' Allocation to its managers and to us generally in proportion to their and our respective ownership interests in
that Affiliate. While the organizational document of each Affiliate is agreed upon at the time of our investment, from time to time we agree to amendments to
accommodate our business needs or those of our Affiliates.

        One of the purposes of our revenue sharing arrangements is to provide ongoing incentives for Affiliate managers by allowing them:

• to participate in the growth of their firm's revenue, which may increase their compensation from the Operating Allocation, and their distributions
from the Owners' Allocation; and

• to control operating expenses, thereby increasing the portion of the Operating Allocation which is available for growth initiatives and
compensation.

        An Affiliate's managers therefore have incentives to increase revenue (thereby increasing the Operating Allocation and their share of the Owners' Allocation)
and to control expenses (thereby increasing the amount of Operating Allocation available for their compensation).

        The revenue sharing arrangements allow us to participate in the revenue growth of each Affiliate because we receive a portion of the additional revenue as
our share of the Owners' Allocation. We participate in that growth to a lesser extent than the Affiliate's managers, however, because we do not share in the growth
of the Operating Allocation or in any increases in profit margin.

        In certain other cases, the Affiliate is not subject to a revenue sharing arrangement, but instead operates on a profit-based model. As a result, we participate
fully in any increase or decrease in the revenue and expenses of such firms.

        Net income on our income statement reflects the consolidation of substantially all of the revenue of our Affiliates, reduced by:

• the operating expenses of our Affiliates (which, in firms with revenue sharing arrangements, are generally limited to their Operating Allocations);
• our operating expenses (i.e., our holding company expenses, including interest, amortization and income taxes); and
• the profits owned by our Affiliates' managers (referred to on our income statement as "minority interest").

        As discussed above, for Affiliates with revenue sharing arrangements, the operating expenses of the Affiliate as well as its managers' minority interest
generally increase (or decrease) as the Affiliate's revenue increases (or decreases) because of the direct relationship established in many of our agreements
between the Affiliate's revenue and its Operating Allocation and Owners' Allocation. While our profit distributions generally take priority over the distributions to
other owners, if there are any expenses in excess of the Operating Allocation of an Affiliate, the excess expenses first reduce the portion of the Owners'
Allocation allocated to the Affiliate's managers, until that portion is eliminated, and then reduce the portion allocated to us. Any such reductions in our portion of
the Owners' Allocation are generally required to be paid back to us out of future Owners' Allocation. In any period in which an Affiliate's expenses exceed its
Operating Allocation, the operating expenses for that Affiliate for that period will exceed the portion of such Affiliate's revenues generally established by the
revenue sharing arrangement.

        Our level of profitability will depend on a variety of factors, including:



• those affecting the financial markets generally and the equity markets particularly, which could potentially result in considerable increases or
decreases in the assets under management at our Affiliates;
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• the level of Affiliate revenue, which is dependent on the ability of our existing and future Affiliates to maintain or increase assets under
management by maintaining their existing investment advisory relationships and fee structures, marketing their services successfully to new
clients and obtaining favorable investment results;

• the receipt of Owners' Allocation at Affiliates with revenue sharing arrangements, which depends on the ability of our existing and future
Affiliates to maintain certain levels of operating profit margins;

• the increases or decreases in the revenue and expenses of Affiliates which operate on a profit-based model;
• the availability and cost of the capital with which we finance our existing and new investments;
• our success in making new investments and the terms upon which such transactions are completed;
• the level of intangible assets and the associated amortization expense resulting from our investments;
• the level of expenses incurred for holding company operations, including compensation for our employees; and
• the level of taxation to which we are subject.

        We derive most of our revenue from the provision of investment management services for fees by our Affiliates. Investment management fees ("asset-based
fees") are usually determined as a percentage fee charged on periodic values of a client's assets under management. Certain of the Affiliates bill advisory fees for
all or a portion of their clients based upon assets under management valued at the beginning of a billing period ("in advance"). Other Affiliates bill advisory fees
for all or a portion of their clients based upon assets under management valued at the end of the billing period ("in arrears"), while mutual fund clients are billed
based upon daily assets. Advisory fees billed in advance will not reflect subsequent changes in the market value of assets under management for that period.
Conversely, advisory fees billed in arrears will reflect changes in the market value of assets under management for that period. In addition, fees paid on the basis
of investment performance ("performance fees") at certain Affiliates may affect the profitability of those Affiliates and us. Performance fees are inherently
dependent on investment results, and therefore may vary substantially from period to period. In addition to the revenue derived from providing investment
management services, we derive a small portion of our revenue from transaction-based brokerage fees at certain Affiliates. In the case of the transaction-based
brokerage business at Third Avenue Management LLC ("Third Avenue"), our percentage participation in Third Avenue's brokerage fee revenue is substantially
less than our percentage participation in the investment management fee revenue realized by Third Avenue and our other Affiliates.

        We believe it is significant to distinguish certain amortization and other non-cash expenses from other operating expenses since these expenses do not require
the use of cash. We have provided additional supplemental information in this report for "cash" related earnings as an addition to, but not as a substitute for,
measures of financial performance under generally accepted accounting principles, and our calculations may not be consistent with those of other companies. Our
additional measures of "cash" related earnings are:

• Cash Net Income (net income plus depreciation, amortization and deferred taxes), which we believe is useful to investors as an indicator of funds
available to us which may be used to make new investments, repay debt obligations, repurchase shares of our Common Stock or pay dividends on
our Common Stock (although we have no current plans to pay dividends);
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• EBITDA (earnings before interest expense, income taxes, depreciation and amortization), which we believe is useful to investors as an indicator of
our ability to service debt, make new investments and meet working capital requirements; and

• EBITDA Contribution (EBITDA plus our holding company operating expenses), which we believe is useful to investors as an indicator of funds
available from our Affiliates' operations to pay holding company operating expenses, service debt, make new investments and meet working
capital requirements.

        Our measure of Cash Net Income has been modified in response to our adoption of Financial Accounting Standard No. 142 ("FAS 142"), "Goodwill and
Other Intangible Assets" on January 1, 2002. Prior to this change, deferred tax expenses were accrued because intangible assets were amortized over different
periods for financial reporting and income tax purposes (since we structure our investments as taxable transactions, and since our cash taxes are reduced by
amortization deductions over the periods prescribed by tax laws). While FAS 142 eliminated the amortization of goodwill and certain other intangible assets, it
continues to require the accrual of deferred tax expenses for these assets. Nevertheless, because under FAS 142 this deferred tax accrual would reverse only in the
event of a future sale or impairment of an Affiliate, we believe deferred tax accruals should be added back in calculating Cash Net Income to best approximate the
actual funds available to us to make new investments, repay debt obligations or repurchase shares of our Common Stock. Accordingly, we now define Cash Net
Income as "net income plus depreciation, amortization and deferred taxes." For periods prior to 2002 and our adoption of FAS 142, we defined Cash Net Income
as "net income plus depreciation and amortization," and results for such periods are presented on that basis in this report.

Results of Operations

        We conduct our business in three operating segments corresponding with the three principal distribution channels in which our Affiliates provide investment
management services: High Net Worth, Mutual Fund and Institutional. Clients in the High Net Worth distribution channel include wealthy individuals and family
trusts, with whom our Affiliates have direct relationships or indirect relationships through managed account programs. In the Mutual Fund distribution channel,
our Affiliates provide advisory or sub-advisory services to mutual funds that are distributed to retail and institutional clients directly and through intermediaries,
including independent investment advisers, retirement plan sponsors, broker-dealers, major fund marketplaces and bank trust departments. In the Institutional
distribution channel, our Affiliates manage assets for foundations and endowments, defined benefit and defined contribution plans for corporations and
municipalities and Taft-Hartley plans.

        Our assets under management include assets which are directly managed and those that underlie overlay strategies. Overlay assets (assets managed subject to
strategies which employ futures, options or other derivative securities) generate fees which typically are substantially lower than the fees generated by our
Affiliates' other investment strategies. Therefore, changes in directly managed assets have a greater impact on our revenue than changes in total assets under
management (a figure which includes overlay assets).
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        The following tables present our Affiliates' reported assets under management by operating segment and activity.

Assets under Management—by Operating Segment

 

December 31,
2001

 

September 30,
2002

(Dollars in billions)

    
High Net Worth  $ 24.6 $ 20.1
Mutual Fund   14.4  15.8
Institutional   42.0  32.6
   
  $ 81.0 $ 68.5
   
 Directly managed assets—Percent of total   88%  89%
 Overlay assets—Percent of total   12%  11%
   
   100%  100%
   

Assets under Management—Statement of Changes

 

For the Three
Months Ended
September 30,

2002

 

For the Nine
Months Ended
September 30,

2002

 
(Dollars in billions)

     
Beginning of period  $ 74.1 $ 81.0 
 Investment in Third Avenue Management LLC.   4.6  4.6 
 Sale of Paradigm Asset Management Company, L.L.C.   —  (1.0)
 Net client cash flows—directly managed assets   0.5  0.6 
 Net client cash flows—overlay assets   (0.7)  (1.1)
 Investment performance   (10.0)  (15.6)
    
End of period  $ 68.5 $ 68.5 
    

        The decrease in our assets under management in the quarter ended September 30, 2002 resulted primarily from a broad decline in the equity markets. While
these declines have modestly reversed in the first part of the fourth quarter of 2002, the declines of the third quarter are anticipated to decrease our average assets
under management for the current quarterly period.
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        The following table presents selected financial data by operating segment:

 
 

For the Three Months
Ended September 30,   

 

For the Nine Months
Ended September 30,    

 

 

% Change

 

% Change
 

(Dollars in millions, except as noted)

 

2001

 

2002

 

2001

 

2002

 
Average assets under management
(in billions)(1)                  
High Net Worth  $ 20.4 $ 21.2 4 % $ 20.7 $ 23.0 11 %
Mutual Fund   9.8  15.3 56 %  9.6  15.0 56 %
Institutional   39.6  35.0 (12)%  41.5  38.4 (7)%
          
 Total  $ 69.8 $ 71.5 2 % $ 71.8 $ 76.4 6 %
          

Revenue(2)                  
High Net Worth  $ 30.8 $ 35.5 15 % $ 92.1 $ 106.9 16 %
Mutual Fund   27.9  40.3 44 %  80.9  120.2 49 %
Institutional   37.9  39.5 4 %  124.7  137.1 10 %
          
 Total  $ 96.6 $ 115.3 19 % $ 297.7 $ 364.2 22 %
          

Net income(2)                  
High Net Worth  $ 3.9 $ 4.1 5 % $ 12.3 $ 13.3 8 %
Mutual Fund   4.9  5.6 14 %  12.5  17.3 38 %
Institutional   3.6  3.1 (14)%  12.6  12.1 (4)%
          
 Total  $ 12.4 $ 12.8 3 % $ 37.4 $ 42.7 14 %
          

EBITDA(2)                  
High Net Worth  $ 10.3 $ 10.5 2 % $ 31.5 $ 32.5 3 %
Mutual Fund   9.9  11.7 18 %  27.1  36.2 34 %
Institutional   11.7  10.5 (10)%  38.2  36.8 (4)%



          
 Total  $ 31.9 $ 32.7 3 % $ 96.8 $ 105.5 9 %
          

(1) Average assets under management for the High Net Worth and Institutional distribution channels represents an average of the assets under management at
the beginning and the end of each quarter. Average assets under management for the Mutual Fund distribution channel represents an average of daily net
assets for the quarter. Assets under management attributable to investments that closed during the relevant periods are included on a weighted average
basis for the period from the closing date of the investment.

(2) Note 10 to our Consolidated Financial Statements describes the basis of presentation of the financial results of our three operating segments.

Revenue

        Our revenue is generally determined by the following factors:

• our assets under management (including increases or decreases relating to new investments, net client cash flows or changes in the value of assets
that are attributable to fluctuations in the equity markets);

• the portion of our directly managed and overlay assets, which realize different fee rates;
• the portion of our assets across the three operating segments and our Affiliates, which realize different fee rates;
• the recognition of any performance fees; and
• the level of transaction-based brokerage fees.

        In addition, the billing patterns of our Affiliates will have an impact on revenue in cases of rising or falling markets. As described previously, advisory fees
billed in advance will not reflect subsequent
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changes in the market value of assets under management for that period, while advisory fees billed in arrears will reflect changes in the market value of assets
under management for that period.

        Total revenue increased 19% and 22%, respectively, in the quarter and nine months ended September 30, 2002 from the quarter and nine months ended
September 30, 2001. The increase in revenue in the quarter and nine months ended September 30, 2002 resulted from an increase in average assets under
management attributable to our investments in three new Affiliates (Friess Associates, LLC ("Friess") in October 2001, Welch & Forbes LLC ("Welch & Forbes")
in November 2001 and Third Avenue in August 2002) and to positive net client cash flows from directly managed assets during 2001 and 2002. The increase in
average assets under management was partially offset by a decline in assets under management resulting principally from a broad decline in the equity markets
during these periods, and by net client cash outflows from overlay assets during 2001 and 2002.

        The increase in revenue for both periods was proportionately greater than the increase in average assets under management because of our new investments,
which increased the weighted average fee rate realized on our average assets under management. The proportionately greater increase in revenue in the nine
months ended September 30, 2002 was also attributable to an increase in performance fees.

        The following discusses the changes in our revenue by operating segments.

High Net Worth Distribution Channel

        The increase in revenue of 15% and 16%, respectively, in the High Net Worth distribution channel in the quarter and nine months ended September 30, 2002
as compared to the quarter and nine months ended September 30, 2001 resulted principally from an increase in average assets under management and a shift in
assets under management to client relationships that realize higher fees. The increase in average assets under management for the quarter and nine months ended
September 30, 2002 was primarily attributable to our investment in Welch & Forbes in November 2001 and positive net client cash flows from directly managed
assets during 2001. The increase in average assets under management was partially offset by a decline in assets under management resulting principally from a
broad decline in the equity markets, and by net client cash outflows from directly managed assets in the first nine months of 2002. The increase in revenue was
proportionately greater than the growth of average assets under management because of the shift in assets under management in this distribution channel to client
relationships that realize higher fees.

Mutual Fund Distribution Channel

        The increase in revenue of 44% and 49%, respectively, in the Mutual Fund distribution channel in the quarter and nine months ended September 30, 2002 as
compared to the quarter and nine months ended September 30, 2001 resulted principally from an increase in average assets under management. The increase in
average assets under management from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended September 30, 2002 was
primarily attributable to our investments in Friess and Third Avenue and positive net client cash flows from directly managed assets during 2001 and 2002. The
increase in average assets under management was partially offset by a decline in assets under management resulting principally from a broad decline in the equity
markets. The increase in revenue was proportionately less than the growth of average assets under management because of the shift in assets under management
in this distribution channel to mutual funds that realize lower fees.

Institutional Distribution Channel

        The increase in revenue of 4% in the Institutional distribution channel in the quarter ended September 30, 2002 as compared to the quarter ended
September 30, 2001 resulted principally from our investment in Friess in 2001 and from the increase in brokerage fees associated with our investment in Third
Avenue. This increase in revenue was partially offset by a decline in assets under
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management resulting principally from a broad decline in the equity markets. The increase in revenue was proportionately greater than the change in assets under
management because of our investment in Friess, which increased the weighted average fee rate realized on our average assets under management in this
distribution channel, and an increase in brokerage fees that are transaction-based and therefore not billed on the basis of assets under management.

        The increase in revenue of 10% in the Institutional distribution channel in the nine months ended September 30, 2002 as compared to the nine months ended
September 30, 2001 resulted principally from our investment in Friess in 2001 and from an increase in performance fees. This increase in revenue was partially
offset by a decline in assets under management resulting principally from a broad decline in the equity markets. The increase in revenue was proportionately
greater than the change in assets under management because of our investment in Friess, which increased the weighted average fee rate realized on our average
assets under management in this distribution channel, and the increase in performance fees.

Operating Expenses

        A substantial portion of our operating expenses is incurred by our Affiliates. For Affiliates with revenue sharing arrangements, an Affiliate's Operating
Allocation generally determines its operating expenses, and therefore our consolidated operating expenses are generally impacted by increases or decreases in
Affiliate revenue and corresponding increases or decreases in our Affiliates' Operating Allocations. Similarly, our consolidated compensation and related
expenses generally increase or decrease in proportion to increases or decreases in revenue. In the quarter and nine months ended September 30, 2002,
compensation and related expenses increased 32% and 27%, respectively, primarily as a result of our investments in Friess, Welch & Forbes and Third Avenue.
For the quarter ended September 30, 2002, the 32% increase in such expenses was proportionately greater than the 19% increase in revenue over the same period,
resulting principally from the compensation expenses associated with the brokerage fee business of Third Avenue that are generally greater than those associated
with the investment management businesses of our Affiliates, investment spending for distribution initiatives and certain one-time expense accruals. These factors
were partially offset by compensation expense reductions at certain Affiliates that were greater than the proportionate decreases in revenue at such Affiliates. For
the same reasons, the 27% increase in compensation and related expenses in the nine months ended September 30, 2002 was proportionately greater than the 22%
increase in revenue in that period.

        Selling, general and administrative expenses increased 2% and 13%, respectively, in the quarter and nine months ended September 30, 2002 as compared to
the quarter and nine months ended September 30, 2001. The increase in selling, general and administrative expenses in the quarter ended September 30, 2002 as
compared to the quarter ended September 30, 2001 was principally attributable to our investments in Friess, Welch & Forbes and Third Avenue, and was partially
offset by a decrease in sub-advisory and distribution expenses at The Managers Funds LLC ("Managers") resulting from a decrease in its assets under
management. The increase in selling, general and administrative expenses in the nine months ended September 30, 2002 as compared to the nine months ended
September 30, 2001 was principally attributable to our investments in Friess, Welch & Forbes and Third Avenue, as well as other Affiliates, and was offset, to a
lesser extent, by a decrease in the sub-advisory and distribution expenses at Managers.
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        The decrease in amortization of intangible assets of 46% and 50% in the quarter and nine months ended September 30, 2002 as compared to the quarter and
nine months ended September 30, 2001 resulted from our adoption of FAS 142, under which goodwill and certain other intangible assets are no longer amortized.
The decrease in amortization expense resulting from our adoption of FAS 142 was partially offset by increases in amortization as a result of our investments in
Friess, Welch & Forbes and Third Avenue.

        Depreciation and other amortization expense increased 7% and 2%, respectively, for the quarter and nine months ended September 30, 2002 as compared to
the quarter and nine months ended September 30, 2001. Other operating expenses increased 65% and 45%, respectively, in the quarter and nine months ended
September 30, 2002 as compared to the quarter and nine months ended September 30, 2001. The increases in depreciation and other amortization expense and
other operating expenses were principally attributable to our investments in Friess, Welch & Forbes and Third Avenue.

        As a result of factors similar to those affecting compensation and related expenses, total operating expenses (excluding intangible amortization) increased
23% and 22%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended September 30, 2002. For the three
and nine month periods ended September 30, 2002, the proportionately greater increase in compensation and related expenses was partially offset by a
proportionately smaller increase in selling, general and administrative expenses discussed above.

Other Income Statement Data

        The following table summarizes other income statement data.

 
 

For the Three Months
Ended September 30,   

 

For the Nine Months
Ended September 30,    

 

 

% Change

 

% Change
 

(Dollars in millions, except as noted)

 

2001

 

2002

 

2001

 

2002

 
Minority interest  $ 14.1 $ 19.1 35 % $ 43.0 $ 62.4 45 %
Income tax expense   8.2  8.5 4 %  24.9  28.5 14 %
Interest expense   3.0  6.0 100 %  9.5  19.6 106 %
Investment and other income   2.0  1.2 (40)%  3.9  2.6 (33)%

        Minority interest increased 35% and 45%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended
September 30, 2002, resulting from our new investments in Friess, Welch & Forbes and Third Avenue, which increased revenue and accordingly the amount of
minority interest. In the quarter and nine months ended September 30, 2002, the increase in minority interest was proportionately greater than the increase in
revenue because of our 51% investment interest in Friess, an investment interest that is at the lower end of our typical range of equity ownership in our Affiliates.
In addition, during the nine months ended September 30, 2002, the increase in minority interest was proportionately greater than the increase in revenue because
performance fees were earned by Affiliates that have relatively high revenue sharing arrangements.

        The increase in income taxes of 4% and 14%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months
ended September 30, 2002 was attributable to the increase in income before taxes. Our effective tax rate remained the same for the periods.

        Interest expense increased 100% and 106%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended
September 30, 2002, principally as a result of the $230 million mandatory convertible debt securities ("FELINE PRIDES") that we issued in December 2001 and
January 2002, on which we pay a 6% fixed coupon. The increase from the quarter ended September 30, 2001 to the quarter ended September 30, 2002 was



partially offset by a decrease in amortized debt issuance costs related to our private placement of zero coupon senior convertible notes in May 2001, which had
been fully amortized by the end of the second quarter of 2002. The
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increase from the nine months ended September 30, 2001 to the nine months ended September 30, 2002 was partially offset by the decrease in the weighted
average debt outstanding on our revolving credit facility and decreased interest expense related to lower reported amortization of our FAS 133 transition
adjustment. Amortization of our FAS 133 transition adjustment was higher in 2001 because of the repayment of our credit facility with the proceeds of our zero
coupon senior convertible note offering.

Net Income and Other Financial Data

        The following table summarizes historical levels of net income and other supplemental measures concerning cash-related earnings presented as an addition
to, but not as a substitute for, Net Income. (For additional information concerning these supplemental measures of cash-related earnings, see "Overview" above.)

 
 

For the Three Months
Ended September 30,   

 

For the Nine Months
Ended September 30,   

 

 

% Change

 

% Change(Dollars in millions, except as noted)

 

2001

 

2002

 

2001

 

2002

Net Income  $ 12.4 $ 12.8 3% $ 37.4 $ 42.7 14%
EBITDA Contribution   36.4  38.0 4%  110.3  122.9 11%
EBITDA   31.9  32.7 3%  96.8  105.5 9%
Cash Net Income   20.7  24.2 17%  62.4  74.6 20%

        Net Income and Cash Net Income figures that are presented for the quarter and nine month periods ended September 30, 2002 reflect changes in the
accounting for intangible assets as a result of the implementation of FAS 142 in the first quarter of 2002, and therefore are not directly comparable to the
operating results presented for the quarter and nine months ended September 30, 2001. Note 2 to our Consolidated Financial Statements presents our Net Income
for the quarter and nine month periods ended September 30, 2001 as though we had adopted FAS 142 on January 1, 2001. If we had adopted FAS 142 on
January 1, 2001 and our definition of Cash Net Income had been modified accordingly, Cash Net Income for the quarter and nine month periods ended
September 30, 2001 would have been $22.4 million and $66.9 million, respectively.

        The increase in Net Income of 3% and 14%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended
September 30, 2002 resulted principally from the change in EBITDA Contribution of our Affiliates and the decrease in amortization expense resulting from our
adoption of FAS 142, partially offset by an increase in interest and holding company expenses. The increases in EBITDA Contribution for these periods generally
resulted from the increase in factors that affected our revenue, as discussed above under "Revenue," partially offset by a shift in the mix of revenue to profit-based
Affiliates and those Affiliates that have higher Operating Allocations.

        Cash Net Income increased 17% and 20%, respectively, from the quarter and nine months ended September 30, 2001 to the quarter and nine months ended
September 30, 2002, primarily as a result of the previously described factors affecting net income and related changes in the accounting for intangible assets
resulting from our adoption of FAS 142.
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Liquidity and Capital Resources

        The following table summarizes certain key financial data relating to our liquidity and capital resources.

(Dollars in millions)

 

December 31,
2001

 

September 30,
2002

Balance Sheet Data       
Cash and cash equivalents  $ 73.4 $ 77.9
Senior bank debt   25.0  75.0
Zero coupon convertible debt   227.9  228.8
Mandatory convertible debt   200.0  230.0

  

For the Nine Months Ended
September 30,

 

  

2001

 

2002

 
Cash Flow Data        
Operating cash flows  $ 66.1 $ 91.9 
Investing cash flows   (16.5)  (138.5)
Financing cash flows   123.7  51.0 

        We have met our cash requirements primarily through borrowings under our credit facility, cash generated by operating activities and the issuance of equity
and convertible debt securities. Our principal uses of cash have been to make investments in new Affiliates, repay indebtedness, pay income taxes, repurchase
shares of our Common Stock, make additional investments in existing Affiliates (including our purchase of Affiliate managers' retained equity), support our and
our Affiliates' operating activities and for working capital purposes. We expect that our principal uses of funds for the foreseeable future will be for additional
investments, distributions to Affiliate managers, payment of interest and principal on outstanding debt, payment of income taxes, capital expenditures, additional
investments in existing Affiliates (including our purchase of Affiliate managers' retained equity), repurchases of shares of our Common Stock and for working
capital purposes.



        In August 2002, we replaced our former revolving credit facility with a new revolving credit facility (the "Facility") with several major commercial banks.
The Facility, which is scheduled to mature in August 2005, currently provides that we may borrow up to $250 million at rates of interest (based either on the
Eurodollar rate or the Prime rate as in effect from time to time) that vary depending on our credit ratings. Subject to the agreement of the lenders (or prospective
lenders) to increase commitments, we have the option to increase the Facility to $350 million. The Facility contains financial covenants with respect to net worth,
leverage and interest coverage, and requires us to pay a quarterly commitment fee on any unused portion. The Facility also contains customary affirmative and
negative covenants, including limitations of indebtedness, liens, dividends and fundamental corporate changes. All borrowings under the Facility are
collateralized by pledges of all capital stock or other equity interests owned by us.

        In 2001 and January 2002, we issued convertible debt securities. In May 2001, we completed the private placement of zero coupon senior convertible notes
in which we sold a total of $251 million principal amount at maturity of zero coupon senior convertible notes due 2021, accreting at a rate of 0.50% per annum.
Each $1,000 zero coupon senior convertible note is convertible into 11.62 shares of our Common Stock upon the occurrence of any of the following events: (i) if
the closing price of shares of our Common Stock exceeds specified levels for specified periods; (ii) if the credit rating assigned to the securities is below a
specified level; (iii) if we call the securities for redemption; or (iv) if we take certain corporate actions. We have the option to redeem the securities for cash on or
after May 7, 2006, and the holders may require us to repurchase the securities at their accreted value on May 7 of
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2004, 2006, 2011 and 2016. The purchase price for such repurchases may be paid in cash or shares of our Common Stock. It is our current intention to repurchase
the securities with cash. In addition, in December 2001 and January 2002, we issued mandatory convertible debt securities, which are discussed below under
"Financing Cash Flows."

        Our obligations to purchase additional equity in our Affiliates extend over the next 15 years. At September 30, 2002, if all of these obligations became due in
their entirety, the aggregate amount of these obligations and other obligations for contingent payments would have been approximately $650 million. Assuming
the closing of the additional purchases, we would own the prospective Owners' Allocation of all additional equity so purchased, estimated based on financial
results through September 30, 2002 to represent approximately $80 million on an annualized basis. In order to provide the funds necessary for us to meet such
obligations and for us to continue to acquire interests in investment management firms, it may be necessary for us to incur, from time to time, additional debt
and/or to issue equity or debt securities, depending on market and other conditions. These potential obligations, combined with our other cash needs, may require
more cash than is available from operations, and therefore we may need to raise capital by making additional borrowings or by selling shares of our stock or other
equity or debt securities, or to otherwise refinance a portion of these obligations.

        Cash and cash equivalents aggregated $77.9 million at September 30, 2002, an increase of $4.5 million from December 31, 2001. Excluding balances held
by our Affiliates, we had approximately $36.2 million in cash and cash equivalents at September 30, 2002.

Operating Cash Flows

        The increase in net cash flow from operating activities from the nine months ended September 30, 2001 to the nine months ended September 30, 2002
resulted principally from the operating cash flow attributable to our new investments in Friess, Welch & Forbes and Third Avenue.

Investing Cash Flows

        Changes in net cash flow from investing activities primarily result from our investments in new and existing Affiliates. We closed our investment in Third
Avenue on August 8, 2002 using working capital and borrowings under the Facility. Net cash flow used to make investments was $134.8 million and
$16.0 million for the nine months ended September 30, 2002 and September 30, 2001, respectively, reflecting our investment in Third Avenue Management and
our payments to acquire interests in existing Affiliates.

        During the quarter ended September 30, 2002, we terminated our employee loan program, and all loans under that program have been repaid. Loan
repayments in the amount of approximately $3.8 million were made during the quarter.

Financing Cash Flows

        The decrease in net cash flow from financing activities from the nine months ended September 30, 2001 to the nine months ended September 30, 2002 was
attributable to our issuance of zero coupon senior convertible notes in May 2001, partially offset by our issuance of mandatory convertible debt securities in
January 2002, further described below. The principal source of cash from financing activities during the nine months ended September 30, 2001 and
September 30, 2002 was our issuance of convertible debt securities and borrowings under the Facility. Our principal uses of cash from financing activities during
the nine months ended September 30, 2001 were for the repayment of debt and for general corporate purposes. In the nine months ended September 30, 2002, our
principal uses of cash from financing activities were our investment in Third Avenue, the repurchase of shares of our Common Stock, the repayment of our debt
and general corporate purposes.
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        In December 2001, we completed a public offering of mandatory convertible debt securities ("FELINE PRIDES"). A sale of an over-allotment of the
securities was completed in January 2002, and increased the amount outstanding to $230 million. Each FELINE PRIDE initially consists of (i) a senior note due
November 17, 2006 with a principal amount of $25 per note (each, a "Senior Note"), on which we pay a 6% coupon quarterly, and (ii) a forward purchase
contract pursuant to which the holder has agreed to purchase, for $25 per contract, shares of our Common Stock on November 17, 2004 with the number of shares
to be determined based upon the average trading price of our Common Stock for a period preceding that date. Depending on the average trading price in that
period, the number of shares of Common Stock to be issued in the settlement of the contracts will range from 2,736,000 to 3,146,000.

        Each of the Senior Notes is pledged to us to collateralize the holder's obligations under the forward purchase contracts. Beginning in August 2004, the Senior
Notes will be remarketed to new investors. If successful, the remarketing will generate $230 million of proceeds to be used by the original holders of the FELINE
PRIDES to honor their obligations on the forward purchase contracts. In exchange for the additional $230 million in payment on the forward purchase contracts,
we will issue shares of our Common Stock. The number of shares of Common Stock to be issued will be determined by the price of our Common Stock at that
time. The Senior Notes will remain outstanding until November 2006, and (assuming a successful remarketing) will be held by the new investors.



        During the quarter ended September 30, 2002, we repurchased 401,900 shares of our Common Stock under our share repurchase program. In April 2000, the
share repurchase program was authorized permitting us to repurchase up to 5% of our issued and outstanding shares of Common Stock. In July 2002, our Board
of Directors approved an increase to the existing share repurchase program authorizing the purchase of an additional 5% of our issued and outstanding shares of
Common Stock. Under the share repurchase program, the timing of purchases and the amount of stock purchased are determined at the discretion of our
management. From October 1, 2002 through November 11, 2002, we repurchased 25,000 shares of our Common Stock under the share repurchase program. At
November 11, 2002, a total of 1,058,033 shares of Common Stock remained authorized for repurchase under the program.

Market Risk

        We use interest rate derivative contracts to manage market exposures associated with our variable rate debt by creating offsetting market exposure. During
February 2001, we became a party, with two major commercial banks as counterparties, to $50 million notional amount of interest rate swap contracts that are
linked to the three-month LIBOR rate. Under these swap contracts, we agreed to exchange the difference between fixed-rate and floating-rate interest amounts
calculated by reference to the notional amount. In February 2002, we closed $25 million notional amount of these contracts and entered into a new $25 million
notional amount contract, which was subsequently closed in June 2002.

        In using these derivative instruments, we face certain risks that are not directly related to market movements and are therefore not easy to quantify, and as
such are not represented in the analysis which follows. These risks include country risk, legal risk and credit risk. Credit risk, or the risk of loss arising from a
counterparty's failure or inability to meet payment or performance terms of a contract, is a particularly significant element of an interest rate swap contract. We
attempt to control this risk through analysis of our counterparties and ongoing examinations of outstanding payments and delinquencies.

        We have performed a sensitivity analysis on our hedged contract assuming a hypothetical 10% adverse movement in LIBOR rates, sustained for three
months. This analysis reflects the impact of such movement on the combination of our senior debt under the Facility and our interest rate derivative contracts, by
multiplying the notional amount of the interest rate derivative contract by the
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effect of a 10% decrease in LIBOR rates, and then factoring in the offsetting interest rate savings on the underlying senior debt. As of November 11, 2002, this
analysis indicated that this hypothetical movement in LIBOR rates would have resulted in a quarterly loss, net of taxes, of approximately $133,000.

        There can be no assurance that we will continue to maintain such derivative contracts at their existing levels of coverage or that the amount of coverage
maintained will cover all of our indebtedness outstanding at any such time. Therefore, there can be no assurance that the derivative contracts will meet their
overall objective of reducing our interest expense. In addition, there can be no assurance that we will be successful in obtaining derivative contracts in the future
on our existing or any new indebtedness.

Item 3. Quantitative and Qualitative Disclosures About Market Risk 

        For quantitative and qualitative disclosures about market risk affecting us, see "Market Risk" above, which is incorporated herein by reference.

Item 4. Controls and Procedures 

(a) Evaluation of Disclosure Controls and Procedures

        As required by new Rule 13a-15 under the Securities Exchange Act of 1934, as amended (the "Exchange Act"), within the 90 days prior to the date of this
Quarterly Report on Form 10-Q, we carried out an evaluation under the supervision and with the participation of our management, including our Chief Executive
Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures. Based upon that evaluation, the
Chief Executive Officer and Chief Financial Officer concluded that our disclosure controls and procedures are effective to ensure that information required to be
disclosed by us in the reports we file or submit under the Exchange Act is recorded, processed, summarized and reported within the time periods specified in the
Securities and Exchange Commission's rules and forms. In connection with the new rules, we continue to review and document our disclosure controls and
procedures, including our internal controls and procedures for financial reporting, and we may from time to time make changes in an effort to enhance their
effectiveness and ensure that our systems evolve with our business.

(b) Changes in Internal Controls

        None.
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PART II—OTHER INFORMATION 

Item 1. Legal Proceedings 

        From time to time, we and our Affiliates may be parties to various claims, suits and complaints. Currently, there are no such claims, suits or complaints that,
in the opinion of management, would have a material adverse effect on our financial position, liquidity or results of operations.

Item 2. Changes in Securities and Use of Proceeds 

        None.



Item 3. Defaults Upon Senior Securities 

        None.

Item 4. Submission of Matters to a Vote of Security Holders 

        None

Item 5. Other Information 

        None.

Item 6. Exhibits and Reports on Form 8-K 

(a) Exhibits:

 10.28  Credit Agreement dated as of August 7, 2002 between Affiliated Managers Group, Inc., Bank of America,
N.A., as Administrative Agent and Swingline Lender, The Bank of New York as Syndication Agent, Bank
of America Securities, LLC, as Lead Arranger and Sole Book Manager, and the Financial Institutions named
therein as Lenders (excluding exhibits and schedules, which we agree to furnish supplementally to the
Securities and Exchange Commission upon request), including an amended schedule of lender commitments
reflecting the increase of commitments to $250,000,000.

(b) Reports on Form 8-K:

We filed the following Current Reports on Form 8-K during the quarter ended September 30, 2002:

Current Report on Form 8-K filed July 12, 2002, containing our press release announcing the Company's financial and operating results for the period
ended March 31, 2002.

Current Report on Form 8-K filed July 30, 2002, containing our press release announcing the Company's financial and operating results for the period
ended June 30, 2002.

Current Report on Form 8-K filed August 14, 2002, containing a certification by our Chief Executive Officer and Chief Financial Officer concerning our
Quarterly Report on Form 10-Q filed August 14, 2002.

Current Report on Form 8-K filed August 28, 2002, containing our press release announcing the completion of our acquisition of Third Avenue.
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SIGNATURES 

        Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

  AFFILIATED MANAGERS GROUP, INC.
(Registrant)

  /s/  DARRELL W. CRATE      

(Darrell W. Crate)

  on behalf of the Registrant as Executive Vice President, Chief Financial
Officer and Treasurer
(and also as Principal Financial and Principal Accounting Officer)

  November 14, 2002
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CERTIFICATION PURSUANT TO SECTION 302(a)
OF THE SARBANES-OXLEY ACT OF 2002 

I, William J. Nutt, certify that:

1.



I have reviewed this Quarterly Report on Form 10-Q of Affiliated Managers Group, Inc.; 

2. Based on my knowledge, this Quarterly Report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this
Quarterly Report; 

3. Based on my knowledge, the financial statements, and other financial information included in this Quarterly Report, fairly present in all material respects
the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this Quarterly Report; 

4. The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-14 and 15d-14) for the registrant and we have: 

a) Designed such disclosure controls and procedures to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this Quarterly Report is being
prepared; 

b) Evaluated the effectiveness of the registrant's disclosure controls and procedures as of a date within 90 days prior to the filing date of this
Quarterly Report (the "Evaluation Date"); and 

c) Presented in this Quarterly Report our conclusions about the effectiveness of the disclosure controls and procedures based on our
evaluation as of the Evaluation Date;

5. The registrant's other certifying officer and I have disclosed, based on our most recent evaluation, to the registrant's auditors and the audit committee of
registrant's board of directors (or persons performing the equivalent function): 

a) All significant deficiencies in the design or operation of internal controls which could adversely affect the registrant's ability to record,
process, summarize and report financial data and have identified for the registrant's auditors any material weaknesses in internal controls;
and 

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal
controls; and

6. The registrant's other certifying officer and I have indicated in this Quarterly Report whether or not there were significant changes in internal controls or
in other factors that could significantly affect internal controls subsequent to the date of our most recent evaluation, including any corrective actions with
regard to significant deficiencies and material weaknesses.

  /s/  WILLIAM J. NUTT      

William J. Nutt
Chairman and Chief Executive Officer

Date: November 14, 2002
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CERTIFICATION PURSUANT TO SECTION 302(a)
OF THE SARBANES-OXLEY ACT OF 2002 

I, Darrell W. Crate, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of Affiliated Managers Group, Inc.; 

2. Based on my knowledge, this Quarterly Report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this
Quarterly Report; 

3. Based on my knowledge, the financial statements, and other financial information included in this Quarterly Report, fairly present in all material respects
the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this Quarterly Report; 

4. The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-14 and 15d-14) for the registrant and we have: 

a) Designed such disclosure controls and procedures to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this Quarterly Report is being



prepared; 

b) Evaluated the effectiveness of the registrant's disclosure controls and procedures as of a date within 90 days prior to the filing date of this
Quarterly Report (the "Evaluation Date"); and 

c) Presented in this Quarterly Report our conclusions about the effectiveness of the disclosure controls and procedures based on our
evaluation as of the Evaluation Date;

5. The registrant's other certifying officer and I have disclosed, based on our most recent evaluation, to the registrant's auditors and the audit committee of
registrant's board of directors (or persons performing the equivalent function): 

a) All significant deficiencies in the design or operation of internal controls which could adversely affect the registrant's ability to record,
process, summarize and report financial data and have identified for the registrant's auditors any material weaknesses in internal controls;
and 

b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal
controls; and

6. The registrant's other certifying officer and I have indicated in this Quarterly Report whether or not there were significant changes in internal controls or
in other factors that could significantly affect internal controls subsequent to the date of our most recent evaluation, including any corrective actions with
regard to significant deficiencies and material weaknesses.

  /s/  DARRELL W. CRATE      

Darrell W. Crate
Executive Vice President,
Chief Financial Officer and Treasurer

Date: November 14, 2002
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                                CREDIT AGREEMENT 

 

               This CREDIT AGREEMENT, dated as of August 7, 2002, is among 



Affiliated Managers Group, Inc., a Delaware corporation (the "BORROWER"), the 

several banks and other financial institutions from time to time parties to this 

Agreement (the "LENDERS") and Bank of America, N.A., as administrative agent for 

the Lenders, and The Bank of New York, as syndication agent. 

 

                              W I T N E S S E T H : 

 

               WHEREAS, the Borrower has acquired, and intends to acquire, 

directly or indirectly, majority and other equity interests (each an 

"ACQUISITION") in investment management firms (each, as hereinafter further 

defined, an "INVESTMENT FIRM"); and 

 

               WHEREAS, the Borrower currently has loans outstanding under the 

existing Credit Agreement dated as of December 22, 1997 among the Borrower, the 

several lenders parties thereto, Bank of America, N.A. (formerly NationsBank, 

N.A.), as documentation agent, and JP Morgan Chase Bank (formerly The Chase 

Manhattan Bank), as administrative agent (the "EXISTING FACILITY"); and 

 

               WHEREAS, the Borrower has requested loans of up to $235,000,000 

(with such increases as may be permitted hereunder) on a revolving basis for the 

purposes set forth in SECTION 4.15; and 

 

               WHEREAS, the Lenders are willing to make Loans to the Borrower, 

subject to the terms and conditions set forth in this Agreement; 

 

               NOW, THEREFORE, the parties hereto hereby agree as follows: 

 

                             SECTION 1. DEFINITIONS 

 

               1.1.    DEFINED TERMS. As used in this Agreement, the following 

terms shall have the following meanings: 

 

               "ABR" means, for any day, a fluctuating rate per annum equal to 

          the higher of (a) the Federal Funds Rate plus 1/2 of 1% and (b) the 

          rate of interest in effect for such day as publicly announced from 

          time to time by Bank of America as its "prime rate." The "prime rate" 

          is a rate set by Bank of America based upon various factors including 

          Bank of America's costs and desired return, general economic 

          conditions and other factors, and is used as a reference point for 

          pricing some loans, which may be priced at, above or below such 

          announced rate. Any change in such rate announced by Bank of America 

          shall take effect at the opening of business on the day specified in 

          the public announcement of such change. 

 

               "ABR LOAN" means a Loan that bears interest at a rate based upon 

          the ABR. 

 

               "ACQUISITION" is defined in the recitals hereto. 

 

 

 

               "ADJUSTED CONSOLIDATED EBITDA" means, for any Computation Period, 

          Consolidated EBITDA for such Computation Period adjusted by giving 

          effect on a PRO FORMA basis to Acquisitions completed during such 

          Computation Period. 

 

               "ADMINISTRATIVE AGENT" means Bank of America, N.A. in its 

          capacity as administrative agent under this Agreement and the other 

          Loan Documents, or any successor administrative agent. 

 

               "ADMINISTRATIVE AGENT'S OFFICE" means the Administrative Agent's 

          address and, as appropriate, account as set forth on SCHEDULE I, or 

          such other address or account as the Administrative Agent may from 

          time to time notify the Borrower and the Lenders. 

 

               "AFFILIATE" means as to any Person, any other Person which, 

          directly or indirectly, is in control of, is controlled by, or is 

          under common control with, such Person. For purposes of this 

          definition, "control" of a Person means the power, directly or 

          indirectly, either to (a) vote 10% or more of the securities having 

          ordinary voting power for the election of directors of such Person or 

          (b) direct or cause the direction of the management and policies of 

          such Person, whether by contract or otherwise. 

 

               "AGENT-RELATED PERSON" means the Administrative Agent, together 

          with its Affiliates (including, in the case of Bank of America in its 

          capacity as the Administrative Agent, the Arranger), and the officers, 

          directors, employees, agents and attorneys-in-fact of the 

          Administrative Agent and its Affiliates. 

 

               "AGREEMENT" means this Credit Agreement. 



 

               "APPLICABLE MARGIN" means with respect to Eurodollar Loans and 

          ABR Loans, from time to time, the rate per annum set forth under the 

          headings "Applicable Margin for Eurodollar Loans" and "Applicable 

          Margin for ABR Loans," respectively, on ANNEX I hereto based upon the 

          Debt Rating. 

 

               "ARRANGER" means Banc of America Securities LLC, in its capacity 

          as sole lead arranger and sole book manager. 

 

               "ASSET SALE" means any sale, issuance, conveyance, transfer, 

          lease or other disposition, including by way of merger, consolidation 

          or sale and leaseback transaction (any of the foregoing, a 

          "transfer"), directly or indirectly, in one or a series of related 

          transactions, of (i) all or substantially all of the properties and 

          assets (other than marketable securities, including "margin stock" 

          within the meaning of Regulation U, liquid investments and other 

          financial instruments) of the Borrower or any Subsidiary, or (ii) any 

          other properties or assets of the Borrower or any Subsidiary, other 

          than in the ordinary course of business, to any Persons other than the 

          Borrower or any Subsidiary. For the purposes of this definition, the 

          term "Asset Sale" shall not include (a) any transfer of properties and 

          assets to the extent that the gross proceeds from the transfer thereof 

          do not exceed (i) $10,000,000 in any transaction or series of related 

          transactions, taken as a whole, or (ii) $25,000,000 (irrespective of 

          the size of the individual transactions) in the aggregate for all such 

          transactions on or after the Closing Date, and (b) any transfer of the 

          Capital Stock of any Investment Firm or any Subsidiary to a partner, 

          officer, director, 

 

                                       -2- 

 

 

          shareholder, employee or member (or any entity owned or controlled by 

          such Person) of an Investment Firm which is a Subsidiary or in which 

          the Borrower or a Subsidiary has an ownership interest (any such 

          transfer described in this CLAUSE (b), a "SHAREHOLDER ASSET SALE"). In 

          addition, with regard to a Subsidiary, the term "Asset Sale" shall 

          include only that portion of the gross proceeds to such Subsidiary 

          from the transfer thereof representing the percentage of such proceeds 

          equal to the percentage of the Borrower's ownership interest in such 

          Subsidiary. 

 

               "ASSIGNEE" is defined in SECTION 10.6(c). 

 

               "ATTORNEY COSTS" means and includes all reasonable and documented 

          fees, expenses and disbursements of any law firm or other external 

          counsel and, without duplication, the reasonable and documented 

          allocated cost of internal legal services and all reasonable and 

          documented expenses and disbursements of internal counsel; PROVIDED 

          that in the case of the enforcement or preservation of any rights 

          under the Loan Documents during the continuance of an Event of Default 

          or in connection with any "workout", Attorney Costs shall not be 

          limited by the term "reasonable" in this definition. 

 

               "AVAILABLE COMMITMENT" means as to any Lender at any time, an 

          amount equal to the excess, if any, of (a) the amount of such Lender's 

          Commitment over (b) the aggregate principal amount of all Revolving 

          Loans made by such Lender then outstanding PLUS, for all purposes 

          other than SECTION 2.4, its Commitment Percentage of any Swingline 

          Loans. 

 

               "BANK OF AMERICA" means Bank of America, N.A. and its successors. 

 

               "BORROWER" is defined in the preamble hereto. 

 

               "BORROWER PLEDGE AGREEMENT" means a pledge agreement 

          substantially in the form of EXHIBIT B-1. 

 

               "BORROWING DATE" means any Business Day specified in a notice 

          pursuant to SECTION 2.2 or 2.8 as a date on which the Borrower 

          requests the Lenders or the Swingline Lender to make Loans hereunder. 

 

               "BUSINESS DAY" means any day other than a Saturday, Sunday or 

          other day on which commercial banks are authorized to close under the 

          laws of, or are in fact closed in, the state where the Administrative 

          Agent's Office is located, Boston, Massachusetts or New York, New 

          York, and, if such day relates to any Eurodollar Rate Loan, means any 

          such day on which dealings in Dollar deposits are conducted by and 

          between banks in the London interbank eurodollar market. 

 



               "CAPITAL STOCK" means any and all shares, interests, 

          participations or other equivalents (however designated) of capital 

          stock of a corporation, any and all equivalent ownership interests in 

          a Person (other than a corporation) and any and all warrants or 

          options to purchase any of the foregoing. 
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               "CASH EQUIVALENT" means, at any time, (a) any evidence of 

          indebtedness, maturing not more than one year after such time, issued 

          or guaranteed by the United States Government or any agency thereof, 

          (b) commercial paper, maturing not more than one year from the date of 

          issue, or corporate demand notes, in each case (unless issued by a 

          Lender or its holding company) rated at least A-l by S&P or P-l by 

          Moody's (or carrying an equivalent rating by an 

          internationally-recognized rating agency), (c) any certificate of 

          deposit (or time deposits represented by such certificates of deposit) 

          or bankers acceptance, maturing not more than one year after such 

          time, or overnight Federal Funds transactions or money market deposit 

          accounts that are issued or sold by, or maintained with, a commercial 

          bank or financial institution incorporated under the laws of the 

          United States, any state thereof or the District of Columbia which is 

          rated at least A-1 by S&P or P-l by Moody's (or carrying an equivalent 

          rating by an internationally-recognized rating agency), (d) any 

          repurchase agreement entered into with a commercial bank or financial 

          institution meeting the requirements of CLAUSE (c) which (i) is 

          secured by a fully perfected security interest in any obligation of 

          the type described in any of CLAUSES (a) through (c) and (ii) has a 

          market value at the time such repurchase agreement is entered into of 

          not less than 100% of the repurchase obligation of such commercial 

          bank or financial institution thereunder, (e) securities with 

          maturities of six months or less from the date of acquisition backed 

          by standby letters of credit issued by any commercial bank or 

          financial institution meeting the requirements of CLAUSE (c), or (f) 

          shares of money market mutual or similar funds which invest primarily 

          in assets satisfying the requirements of clauses (a) through (e) of 

          this definition. 

 

               "CHANGE OF CONTROL" shall be deemed to occur on any date on which 

          any Person or "group" (within the meaning of Section 13(d) or 14(d) of 

          the Securities Exchange Act of 1934) shall have acquired beneficial 

          ownership of Capital Stock having 30% or more of the ordinary voting 

          power in the election of directors of the Borrower. 

 

               "CLOSING DATE" means the date on which the conditions precedent 

          set forth in SECTION 5.1 shall be satisfied. 

 

               "CODE" means the Internal Revenue Code of 1986. 

 

               "COMMITMENT" means, as to any Lender, the obligation of such 

          Lender to make Loans to the Borrower hereunder in an aggregate 

          principal amount at any one time outstanding not to exceed the amount 

          set forth opposite such Lender's name on SCHEDULE I under the heading 

          "Commitment", as such amount may be increased or reduced from time to 

          time in accordance with the provisions of this Agreement. 

 

               "COMMITMENT FEE RATE" means, from time to time, the rate per 

          annum set forth under the heading "Commitment Fee Rate" on ANNEX I 

          hereto based upon the Debt Rating. 

 

               "COMMITMENT PERCENTAGE" means as to any Lender at any time, the 

          percentage which such Lender's Commitment then constitutes of the 

          aggregate Commitments (or, at any time after the Commitments shall 

          have expired or terminated, the percentage which (a) the aggregate 

          principal amount of such Lender's Revolving Loans then outstanding 
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          PLUS (b) its Percentage of any Swingline Loans, constitutes of the 

          aggregate principal amount of the Loans then outstanding). 

 

               "COMMITMENT PERIOD" means the period from and including the date 

          hereof to but not including the Termination Date or such earlier date 

          on which the Commitments shall terminate as provided herein. 

 

               "COMMONLY CONTROLLED ENTITY" means an entity, whether or not 

          incorporated, which is under common control with the Borrower within 

          the meaning of Section 4001 of ERISA or is part of a group which 

          includes the Borrower and which is treated as a single employer under 



          Section 414 of the Code. 

 

               "COMPLIANCE CERTIFICATE" means a certificate substantially in the 

          form of EXHIBIT H. 

 

               "COMPUTATION PERIOD" means each period of four consecutive fiscal 

          quarters ending on the last day of a fiscal quarter. 

 

               "CONSOLIDATED EBITDA" means for any period the consolidated 

          EBITDA of the Borrower and its Subsidiaries for such period. 

 

               "CONSOLIDATED INTEREST EXPENSE" means, for any period, the amount 

          of interest expense of the Borrower and, to the extent payable out of 

          Free Cash Flow (and not Operating Cash Flow) under the relevant 

          Revenue Sharing Agreement, its Subsidiaries on a consolidated basis, 

          net of the portion thereof attributable to minority interests, for 

          such period. 

 

               "CONSOLIDATED NET INCOME" (or "CONSOLIDATED NET LOSS") means for 

          any period, consolidated net income (or loss) of the Borrower and its 

          Subsidiaries for such period. 

 

               "CONSOLIDATED NET WORTH" means, as at any date, all amounts 

          included under shareholders' equity on a consolidated balance sheet of 

          the Borrower and its Subsidiaries as at such date. 

 

               "CONTRACTUAL OBLIGATION" means, as to any Person, any provision 

          of any security issued by such Person or of any agreement, instrument 

          or other undertaking to which such Person is a party or by which it or 

          any of its property is bound. 

 

               "DEBT RATING" means, as of any date of determination, the rating 

          as determined by either S&P or Moody's (collectively, the "DEBT 

          RATINGS") of the Borrower's non-credit-enhanced, senior unsecured 

          long-term debt; PROVIDED that if a Debt Rating is issued by each of 

          the foregoing rating agencies, then the lower of such Debt Ratings 

          shall apply (with the Debt Rating for Pricing Level 1 being the 

          highest and the Debt Rating for Pricing Level 5 being the lowest), 

          unless there is a split in Debt Ratings of more than one level, in 

          which case the Pricing Level that is one level higher than the Pricing 

          Level of the lower Debt Rating shall apply. 
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               "DEFAULT" means any of the events specified in SECTION 8, whether 

          or not any requirement for the giving of notice, the lapse of time, or 

          both, has been satisfied. 

 

               "DEFAULT RATE" means an interest rate equal to (a) the ABR PLUS 

          (b) the Applicable Margin, if any, applicable to ABR Loans PLUS (c) 2% 

          per annum; PROVIDED that with respect to a Eurodollar Loan, the 

          Default Rate shall be an interest rate equal to (i) the Eurodollar 

          Rate applicable to such Loan PLUS (ii) the Applicable Margin 

          applicable to Eurodollar Loans PLUS (iii) 2% per annum. 

 

               "DOLLARS" and "$" mean lawful currency of the United States of 

          America. 

 

               "EBITDA" means, for any Person for any period, the sum (without 

          duplication) of the amount for such Person for such period of (a) its 

          net income before taxes and (b) to the extent deducted in determining 

          its net income, (i) its interest expense (including capitalized 

          interest expense), (ii) its depreciation expense, (iii) its 

          amortization expense and (iv) its Non-Cash Based Compensation Costs. 

 

               "EQUITY UNIT" is defined in the definition of Feline Prides. 

 

               "ERISA" means the Employee Retirement Income Security Act of 

          1974. 

 

               "EURODOLLAR LOAN" means a Loan that bears interest at a rate 

          based upon the Eurodollar Rate. 

 

               "EURODOLLAR RATE" means, for any Interest Period with respect to 

          any Eurodollar Loan, a rate per annum determined by the Administrative 

          Agent pursuant to the following formula: 

 

                       Eurodollar Rate =          EURODOLLAR BASE RATE 

                                          ------------------------------------- 

                                          1.00 - Eurocurrency Reserve Percentage 



 

                       Where, 

 

                       "EURODOLLAR BASE RATE" means, for such Interest Period: 

 

                       (a)   the rate per annum equal to the rate determined by 

               the Administrative Agent to be the offered rate that appears on 

               the page of the Telerate screen (or any successor thereto) that 

               displays an average British Bankers Association Interest 

               Settlement Rate for deposits in Dollars (for delivery on the 

               first day of such Interest Period) with a term equivalent to such 

               Interest Period, determined as of approximately 11:00 a.m. 

               (London time) two Business Days prior to the first day of such 

               Interest Period, or 

 

                       (b)   if the rate referenced in the preceding CLAUSE (a) 

               does not appear on such page or service or such page or service 

               shall not be available, the rate per annum equal to the rate 

               determined by the Administrative Agent to be the offered rate on 

               such other page or other service that displays an average British 

               Bankers Association Interest Settlement Rate for deposits in 

               Dollars (for delivery on the 
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               first day of such Interest Period) with a term equivalent to such 

               Interest Period, determined as of approximately 11:00 a.m. 

               (London time) two Business Days prior to the first day of such 

               Interest Period, or 

 

                       (c)   if the rates referenced in the preceding CLAUSES 

               (a) and (b) are not available, the rate per annum determined by 

               the Administrative Agent as the rate of interest at which 

               deposits in Dollars for delivery on the first day of such 

               Interest Period in same day funds in the approximate amount of 

               the Eurodollar Loan being made, continued or converted by Bank of 

               America and with a term equivalent to such Interest Period would 

               be offered by Bank of America's London Branch to major banks in 

               the London interbank eurodollar market at their request at 

               approximately 4:00 p.m. (London time) two Business Days prior to 

               the first day of such Interest Period. 

 

                       "EURODOLLAR RESERVE PERCENTAGE" means, for any day during 

               any Interest Period, the reserve percentage (expressed as a 

               decimal, carried out to five decimal places) in effect on such 

               day, whether or not applicable to any Lender, under regulations 

               issued from time to time by the FRB for determining the maximum 

               reserve requirement (including any emergency, supplemental or 

               other marginal reserve requirement) with respect to Eurocurrency 

               funding (currently referred to as "Eurocurrency liabilities"). 

               The Eurodollar Rate for each outstanding Eurodollar Loan shall be 

               adjusted automatically as of the effective date of any change in 

               the Eurodollar Reserve Percentage. 

 

               "EVENT OF DEFAULT" means any of the events specified in SECTION 

          8; PROVIDED that any requirement for the giving of notice, the lapse 

          of time, or both, or any other condition, has been satisfied. 

 

               "EXISTING FACILITY" is defined in the recitals. 

 

               "FEDERAL FUNDS RATE" means, for any day, the rate per annum equal 

          to the weighted average of the rates on overnight Federal funds 

          transactions with members of the Federal Reserve System arranged by 

          Federal funds brokers on such day, as published by the Federal Reserve 

          Bank on the Business Day next succeeding such day; PROVIDED that (a) 

          if such day is not a Business Day, the Federal Funds Rate for such day 

          shall be such rate on such transactions on the next preceding Business 

          Day, and (b) if no such rate is so published on such next succeeding 

          Business Day, the Federal Funds Rate for such day shall be the average 

          rate (rounded upward, if necessary, to a whole multiple of 1/100 of 

          1%) charged to Bank of America on such day on such transactions as 

          determined by the Administrative Agent. 

 

               "FELINE PRIDES" means the equity security units (each an "EQUITY 

          UNIT") issued by the Borrower on December 18, 2001, consisting of (a) 

          interest bearing notes due approximately five years from the date of 

          issuance ("FELINE PRIDES SENIOR NOTES") and (b) purchase contracts 

          under which the purchaser of such Equity Unit agrees to purchase 

          common stock of the Borrower for an amount equal to the face amount of 

          the Feline 
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          Prides Senior Notes held by such purchaser on a date approximately 

          three years from the date of issuance. 

 

               "FINANCING LEASE" means any lease of property, real or personal, 

          the obligations of the lessee in respect of which are required in 

          accordance with GAAP to be capitalized on a balance sheet of the 

          lessee. 

 

               "FRB" means the Board of Governors of the Federal Reserve System 

          of the United States. 

 

               "FREE CASH FLOW" means distributions due and payable to the 

          Borrower by and from an Investment Firm under the Revenue Sharing 

          Agreement applicable to such Investment Firm, including "Free Cash 

          Flow" or "Owners' Allocation" as such terms are defined in certain 

          Revenue Sharing Agreements. 

 

               "FUNDS" means the collective reference to all Investment 

          Companies and other investment accounts or funds (in whatever form and 

          whether personal or corporate) for which any Subsidiary or Investment 

          Firm provides advisory, management or administrative services. 

 

               "GAAP" means generally accepted accounting principles in the 

          United States of America in effect from time to time. 

 

               "GOVERNMENTAL AUTHORITY" means any nation or government, any 

          state or other political subdivision thereof and any entity exercising 

          executive, legislative, judicial, regulatory or administrative 

          functions of or pertaining to government. 

 

               "GUARANTEE OBLIGATION" means as to any Person (the "GUARANTEEING 

          PERSON"), any obligation of (a) the guaranteeing person or (b) another 

          Person (including any bank under any letter of credit) with respect to 

          which the guaranteeing person has issued a reimbursement, 

          counterindemnity or similar obligation, in any such case guaranteeing 

          or in effect guaranteeing any Indebtedness, leases, dividends or other 

          obligations (the "PRIMARY OBLIGATIONS") of any other third Person (the 

          "PRIMARY OBLIGOR") in any manner, whether directly or indirectly, 

          including any obligation of the guaranteeing person, whether or not 

          contingent, (i) to purchase any such primary obligation or any 

          property constituting direct or indirect security therefor, (ii) to 

          advance or supply funds (1) for the purchase or payment of any such 

          primary obligation or (2) to maintain working capital or equity 

          capital of the primary obligor or otherwise to maintain the net worth 

          or solvency of the primary obligor, (iii) to purchase property, 

          securities or services primarily for the purpose of assuring the owner 

          of any such primary obligation of the ability of the primary obligor 

          to make payment of such primary obligation or (iv) otherwise to assure 

          or hold harmless the owner of any such primary obligation against loss 

          in respect thereof; PROVIDED that the term Guarantee Obligation shall 

          not include endorsements of instruments for deposit or collection in 

          the ordinary course of business. The amount of any Guarantee 

          Obligation of any guaranteeing person shall be deemed to be the lower 

          of (a) an amount equal to the stated or determinable amount of the 

          primary obligation in respect of which such Guarantee Obligation is 

          made and (b) the maximum amount for 
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          which such guaranteeing person may be liable pursuant to the terms of 

          the instrument embodying such Guarantee Obligation, unless such 

          primary obligation and the maximum amount for which such guaranteeing 

          person may be liable are not stated or determinable, in which case the 

          amount of such Guarantee Obligation shall be such guaranteeing 

          person's maximum reasonably anticipated liability in respect thereof 

          as determined by the Borrower in good faith. 

 

               "HEADQUARTERS LEASE" means the lease of the Borrower's 

          headquarters entered into in connection with the Participation 

          Agreement dated as of December 1, 2000 among Realty Facility Holdings 

          XII LLC, the Borrower, the Provident Bank and Cornerstone Funding 

          Corporation I. 

 

               "INDEBTEDNESS" means, as to any Person at any date and without 

          duplication, (a) all indebtedness of such Person for borrowed money or 

          for the deferred purchase price of property or services (other than 



          current trade liabilities incurred in the ordinary course of business 

          and payable in accordance with customary practices), (b) any other 

          indebtedness of such Person which is evidenced by a note, bond, 

          debenture or similar instrument (including the Feline Prides Senior 

          Notes), (c) all obligations of such Person under Financing Leases, (d) 

          all obligations of such Person in respect of acceptances issued or 

          created for the account of such Person, (e) all obligations of such 

          Person under noncompetition agreements reflected as liabilities on a 

          balance sheet of such Person in accordance with GAAP, (f) all 

          liabilities secured by any Lien on any property owned by such Person 

          even though such Person has not assumed or otherwise become liable for 

          the payment thereof, (g) all net obligations of such Person under 

          interest rate, commodity, foreign currency and financial markets 

          swaps, options, futures and other hedging obligations (valued, at such 

          date, in accordance with the Borrower's customary practices, as 

          approved by its independent certified public accountants) and (h) all 

          Guarantee Obligations of such Person in respect of any of the 

          foregoing. For purposes of the foregoing definition, with regard to a 

          Subsidiary, the term "Indebtedness" shall include only that portion of 

          its Indebtedness representing the percentage of its Indebtedness equal 

          to the percentage of the Borrower's ownership interest in such 

          Subsidiary. For the avoidance of doubt, the term "Indebtedness" shall 

          not include (i) Synthetic Lease Obligations, (ii) any Guarantee 

          Obligations in respect of Synthetic Lease Obligations or (iii) any 

          liabilities secured by any Lien in connection with Synthetic Lease 

          Obligations. 

 

               "INDEMNIFIED LIABILITIES" is defined in SECTION 10.05. 

 

               "INSOLVENCY" means with respect to any Multiemployer Plan, the 

          condition that such Plan is insolvent within the meaning of Section 

          4245 of ERISA. 

 

               "INSOLVENT" pertaining to a condition of Insolvency. 

 

               "INTEREST PAYMENT DATE" means (a) as to any ABR Loan, the last 

          day of each March, June, September and December to occur while such 

          Loan is outstanding, (b) as to any Eurodollar Loan having an Interest 

          Period of three months or less, the last day of such Interest Period, 

          (c) as to any Eurodollar Loan having an Interest Period longer than 

          three months, each day which is three months, or a whole multiple 

          thereof, after the first 
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          day of such Interest Period and the last day of such Interest Period 

          and (d) as to any Eurodollar Loan, the date of any prepayment thereof. 

 

               "INTEREST PERIOD" means, with respect to any Eurodollar Loan: 

 

                       (i)   initially, the period commencing on the borrowing 

               or conversion date, as the case may be, with respect to such 

               Eurodollar Loan and ending one week, two weeks or one, two, three 

               or six months thereafter (or such other period as is requested by 

               the Borrower and consented to by the Lenders and the 

               Administrative Agent), as selected by the Borrower in its notice 

               of borrowing or notice of conversion, as the case may be, given 

               with respect thereto; and 

 

                       (ii)  thereafter, each period commencing on the last day 

               of the next preceding Interest Period applicable to such 

               Eurodollar Loan and ending one week, two weeks or one, two, three 

               or six months thereafter (or such other period as is requested by 

               the Borrower and consented to by the Lenders and the 

               Administrative Agent), as selected by the Borrower by irrevocable 

               notice to the Administrative Agent not less than three Business 

               Days prior to the last day of the then current Interest Period 

               with respect thereto; 

 

          PROVIDED that the foregoing provisions relating to Interest Periods 

          are subject to the following: 

 

                       (1)   if any Interest Period would otherwise end on a day 

               that is not a Business Day, such Interest Period shall be 

               extended to the next succeeding Business Day unless the result of 

               such extension would be to carry such Interest Period into 

               another calendar month in which event such Interest Period shall 

               end on the immediately preceding Business Day; 

 

                       (2)   the Borrower may not select any Interest Period 



               that would extend beyond the scheduled Termination Date; and 

 

                       (3)   unless otherwise agreed by the Borrower, the 

               Required Lenders and the Administrative Agent, any Interest 

               Period that begins on the last Business Day of a calendar month 

               (or on a day for which there is no numerically corresponding day 

               in the calendar month at the end of such Interest Period) shall 

               end on the last Business Day of the appropriate subsequent 

               calendar month. 

 

               "INVESTMENT ADVISERS ACT" means the Investment Advisers Act of 

          1940. 

 

               "INVESTMENT COMPANY" means an "investment company" as such term 

          is defined in the Investment Company Act. 

 

               "INVESTMENT COMPANY ACT" means the Investment Company Act of 

          1940. 

 

               "INVESTMENT FIRM" means any Subsidiary or other Person engaged, 

          directly or indirectly, primarily in the business (the "INVESTMENT 

          MANAGEMENT BUSINESS") of providing investment advisory, management, 

          distribution or administrative services to 
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          Funds (or investment accounts or funds which will be included as Funds 

          after the Borrower acquires an interest in such other Person) and in 

          which the Borrower, directly or indirectly, has purchased or otherwise 

          acquired, or has entered into an agreement to purchase or otherwise 

          acquire, Capital Stock or other interests entitling the Borrower, 

          directly or indirectly, to a share of the revenues, earnings or value 

          thereof. 

 

               "INVESTMENT MANAGEMENT BUSINESS" is defined in the definition of 

          "Investment Firm." 

 

               "LENDERS" is defined in the preamble hereto (and such term 

          includes the Swingline Lender). 

 

               "LIEN" means any mortgage, pledge, hypothecation, assignment, 

          deposit arrangement, encumbrance, lien (statutory or other), charge or 

          other security interest or any preference, priority or other security 

          agreement or preferential arrangement of any kind or nature whatsoever 

          (including any conditional sale or other title retention agreement and 

          any Financing Lease or synthetic lease having substantially the same 

          economic effect as any of the foregoing). 

 

               "LOAN DOCUMENTS" means this Agreement, any Notes and the Pledge 

          Agreements. 

 

               "LOAN PARTY" means the Borrower and each Subsidiary that is a 

          party to a Loan Document. 

 

               "LOANS" means the Revolving Loans and the Swingline Loans. 

 

               "MATERIAL ADVERSE EFFECT" means a material adverse effect on (a) 

          the business, operations, property or condition (financial or 

          otherwise) of the Borrower and its Subsidiaries taken as a whole, (b) 

          the ability of the Borrower to perform its obligations under any Loan 

          Document to which it is a party or (c) the validity or enforceability 

          against any Loan Party of this or any of the other Loan Documents to 

          which it is a party or the rights or remedies of the Administrative 

          Agent or the Lenders hereunder or thereunder. 

 

               "MOODY'S" means Moody's Investors Service, Inc. and any successor 

          thereto. 

 

               "MULTIEMPLOYER PLAN" means a Plan which is a multiemployer plan 

          as defined in Section 4001(a)(3) of ERISA. 

 

               "NET PROCEEDS" means, with respect to any Asset Sale or 

          Shareholder Asset Sale, the net amount equal to the aggregate amount 

          received (including by way of deferred payment pursuant to a note 

          receivable, other non-cash consideration or otherwise) in connection 

          with such Asset Sale or Shareholder Asset Sale MINUS the sum of (a) 

          the reasonable fees, commissions and other out-of-pocket expenses 

          incurred by the Borrower or any Subsidiary, as applicable, in 

          connection with such Asset Sale or Shareholder Asset Sale (other than 

          amounts payable to Affiliates of the Person making such disposition) 



          and (b) federal, state and local taxes incurred in connection with 

          such Asset Sale or Shareholder Asset Sale, whether or not payable at 

          such time. For purposes of the 
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          foregoing definition, with regard to a Subsidiary, the term "Net 

          Proceeds" shall include only that portion of its Net Proceeds 

          representing the percentage of its Net Proceeds equal to the 

          percentage of the Borrower's ownership interest in such Subsidiary 

          (or, if less in the case of any Asset Sale by a Subsidiary, the 

          portion to which the Borrower is entitled under any relevant Revenue 

          Sharing Agreement or other operating agreement with or with respect to 

          such Subsidiary). 

 

               "NON-CASH BASED COMPENSATION COSTS" means for any period, the 

          amount of non-cash expense or costs computed under APB No. 25 and 

          related interpretations or FAS 123 and related interpretations, which 

          relate to the issuance of interests in the Borrower, any Subsidiary or 

          any Investment Firm. 

 

               "NON-EXCLUDED TAXES" is defined in SECTION 3.11. 

 

               "NOTE" is defined in SECTION 2.6(e). 

 

               "OPERATING CASH FLOW" is that term defined as either "Operating 

          Cash Flow" or "Operating Allocation" in the relevant Revenue Sharing 

          Agreement; PROVIDED, HOWEVER, that in the event such term is not 

          defined in any Relevant Sharing Agreement, Operating Cash Flow shall 

          mean all revenues other than Free Cash Flow (as defined in this 

          Agreement) for the applicable Investment Firm. 

 

               "PARTICIPANT" is defined in SECTION 10.6(b). 

 

               "PBGC" means the Pension Benefit Guaranty Corporation established 

          pursuant to Subtitle A of Title IV of ERISA. 

 

               "PERCENTAGE" means for any Lender the percentage set forth under 

          the heading "Percentage" on SCHEDULE I hereto, as adjusted from time 

          to time due to changes in such Lenders' Commitment and in the 

          aggregate Commitments in accordance with the provisions of this 

          Agreement. 

 

               "PERSON" means an individual, partnership, corporation, limited 

          liability company, business trust, joint stock company, trust, 

          unincorporated association, joint venture, Governmental Authority or 

          other entity of whatever nature. 

 

               "PLAN" means at a particular time, any employee benefit plan 

          which is covered by ERISA and in respect of which the Borrower or a 

          Commonly Controlled Entity is (or, if such plan were terminated at 

          such time, would under Section 4069 of ERISA be deemed to be) an 

          "employer" as defined in Section 3(5) of ERISA. 

 

               "PLEDGE AGREEMENTS" means, collectively, the Borrower Pledge 

          Agreement and the Subsidiary Pledge Agreement. 

 

               "PLEDGE AGREEMENT SUPPLEMENT" means a Pledge Agreement Supplement 

          substantially in the form of Annex I to EXHIBIT B-1 or B-2, as 

          applicable. 

 

               "PLEDGED COLLATERAL" is defined in each Pledge Agreement. 
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               "REFUNDED SWINGLINE LOANS" is defined in SECTION 2.8(b). 

 

               "REFUNDING DATE" is defined in SECTION 2.8(c). 

 

               "REGISTER" is defined in SECTION 10.6(d). 

 

               "REGULATION U" means Regulation U of the FRB. 

 

               "REORGANIZATION" means, with respect to any Multiemployer Plan, 

          the condition that such plan is in reorganization within the meaning 

          of Section 4241 of ERISA. 

 

               "REPORTABLE EVENT" means a reportable event as defined in Section 

          4043 of ERISA and the regulations issued under such section with 



          respect to a Plan, excluding however, such events as to which the PBGC 

          by regulation waived the requirements of Section 4043(a) of ERISA that 

          it be notified within 30 days of the occurrence of such event; 

          PROVIDED, HOWEVER, that a failure to meet the minimum funding standard 

          of Section 412 of the Code and of Section 302 of ERISA shall be a 

          Reportable Event regardless of the issuance of any such waiver of the 

          notice requirement in accordance with either Section 4043(a) of ERISA 

          or Section 412(d) of the Code. 

 

               "REQUIRED LENDERS" means at any time, Lenders the Commitment 

          Percentages of which aggregate at least 51%. 

 

               "REQUIREMENT OF LAW" means, as to any Person, any law, treaty, 

          rule or regulation or determination of an arbitrator or a court or 

          other Governmental Authority, in each case applicable to or binding 

          upon such Person or any of its property or to which such Person or any 

          of its property is subject. 

 

               "RESPONSIBLE OFFICER" means each of the chief executive officer, 

          the president and any executive vice president of the Borrower or, 

          with respect to financial matters, the senior financial officer of the 

          Borrower, in each case acting singly. 

 

               "REVENUE SHARING AGREEMENT" means each agreement entered into by 

          the Borrower or a Subsidiary with an Investment Firm pursuant to which 

          a specified percentage of the revenue of such Investment Firm is 

          distributed among such Investment Firm's partners, shareholders or 

          members, PRO RATA in accordance with such partners', shareholders' or 

          members' ownership percentages in such Investment Firm (such 

          percentage being referred to in certain Revenue Sharing Agreements as 

          "Free Cash Flow" or "Owners' Allocation"), or any other agreement 

          providing for the distribution of income, revenue or assets of an 

          Investment Firm. 

 

               "REVOLVING LOAN" is defined in SECTION 2.1(a). 

 

               "S&P" means Standard & Poor's Ratings Services, a division of The 

          McGraw-Hill Companies, Inc. and any successor thereto. 

 

               "SECURITIES ACTS" means the Securities Act of 1933 and the 

          Securities Exchange Act of 1934. 
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               "SHAREHOLDER ASSET SALE" is defined in the definition of Asset 

          Sale. 

 

               "SINGLE EMPLOYER PLAN" means any Plan which is covered by Title 

          IV of ERISA, but which is not a Multiemployer Plan. 

 

               "SUBORDINATED INDEBTEDNESS" means (a) Indebtedness of the 

          Borrower and/or any other Loan Party under any Subordinated Payment 

          Note and (b) other Indebtedness of the Borrower or any Subsidiary 

          which has maturities and other terms, and which is subordinated to the 

          obligations of the Borrower and its Subsidiaries hereunder and under 

          the other Loan Documents in a manner, approved in writing by the 

          Required Lenders. 

 

               "SUBORDINATED PAYMENT NOTES" means any unsecured notes evidencing 

          Indebtedness of the Borrower and/or any other Loan Party or 

          obligations issued to a seller in connection with an Acquisition of an 

          Investment Firm or in connection with an increase of the Borrower's 

          ownership interest in an Investment Firm, in each case as permitted 

          hereunder (i) for which the Borrower and/or any other Loan Party is 

          directly, primarily or contingently liable, (ii) the payment of the 

          principal of and interest on which and other obligations of the 

          Borrower or such other Loan Party in respect of which are subordinated 

          to the prior payment in full of the principal of and interest 

          (including post-petition interest whether or not allowed as a claim in 

          any proceeding) on the Loans and all other obligations and liabilities 

          of the Borrower or such other Loan Party to the Administrative Agent 

          and the Lenders hereunder, and (iii) which are generally consistent 

          with the terms and conditions of subordination set forth in EXHIBIT G 

          hereof (with any variations to such terms and conditions being subject 

          to approval by the Administrative Agent) or otherwise satisfactory in 

          form and substance to the Required Lenders. For the avoidance of 

          doubt, the term "Subordinated Payment Notes" includes the Subordinated 

          Promissory Notes issued by The Managers Funds LLC, a majority-owned 

          subsidiary of the Borrower, pursuant to the Purchase Agreement dated 

          May 22, 2000 by and among the Borrower, The Managers Funds LLC and 



          Smith Breeden Associates, Inc. and any contingent consideration 

          issuable by the Borrower in a form substantially the same as the form 

          of contingent consideration described in the Friess Associates, LLC 

          Amended and Restated LLC Agreement dated August 28, 2001. 

 

               "SUBSIDIARY" means, as to any Person, a corporation, partnership, 

          limited liability company or other entity of which Capital Stock 

          having ordinary voting power (other than Capital Stock having such 

          power only by reason of the happening of a contingency) to elect a 

          majority of the board of directors or other managers of such 

          corporation, partnership, limited liability company or other entity is 

          at the time owned, or the management of which is otherwise controlled, 

          directly or indirectly through one or more intermediaries, or both, by 

          such Person. Unless otherwise qualified, all references to a 

          "Subsidiary" or to "Subsidiaries" in this Agreement shall refer to a 

          Subsidiary or Subsidiaries of the Borrower. 

 

               "SUBSIDIARY PLEDGE AGREEMENT" means a Subsidiary Pledge Agreement 

          substantially in the form of EXHIBIT B-2. 
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               "SWINGLINE AMOUNT" means the lesser of $15,000,000 and the 

          aggregate amount of the Commitments. 

 

               "SWINGLINE LENDER" means Bank of America in its capacity as the 

          lender of the Swingline Loans, or any successor swingline lender 

          hereunder. 

 

               "SWINGLINE LOANS" is defined in SECTION 2.7(a). 

 

               "SWINGLINE PARTICIPATION AMOUNT" is defined in SECTION 2.8(c). 

 

               "SYNTHETIC LEASE OBLIGATION" means the monetary obligations of a 

          Person under (a) a so-called synthetic, off-balance sheet or tax 

          retention lease (including the Headquarters Lease), or (b) an 

          agreement for the use or possession of property creating obligations 

          that do not appear on the balance sheet of such Person but which, upon 

          the insolvency or bankruptcy of such Person, would be characterized as 

          the indebtedness of such Person (without regard to accounting 

          treatment). 

 

               "TERMINATION DATE" means August 7, 2005 or any earlier date when 

          the Commitments hereunder are terminated. 

 

               "TOTAL INDEBTEDNESS" means at any time, the aggregate principal 

          amount (including capitalized interest) of all Indebtedness of the 

          Borrower and its Subsidiaries (including pursuant to the Loans, the 

          Zero-Coupon Bonds, purchase money obligations and amounts payable 

          under noncompetition agreements); PROVIDED that Total Indebtedness 

          shall not include (a) Subordinated Payment Notes, (b) Indebtedness of 

          the Borrower owing to any Subsidiary permitted in SECTION 7.2(k), (c) 

          Indebtedness of any Subsidiary owing to the Borrower or any other Loan 

          Party or (d) (i) 80% of the principal amount of the Feline Prides 

          Senior Notes until December 21, 2002, (ii) 85% of the principal amount 

          of the Feline Prides Senior Notes from December 22, 2002 to December 

          21, 2003 and (iii) 90% of the principal amount of the Feline Prides 

          Senior Notes from December 22, 2003 to November 30, 2004. 

 

               "TRANCHE" means the collective reference to Eurodollar Loans 

          having Interest Periods that began or will begin on the same date and 

          end on the same later date (whether or not such Loans shall originally 

          have been made on the same day). 

 

               "TRANSFEREE" is defined in SECTION 10.6(f). 

 

               "TYPE" means, as to any Loan, its nature as an ABR Loan or a 

          Eurodollar Loan. 

 

               "ZERO-COUPON BONDS" means the $251,000,000 senior unsecured 

          convertible zero-coupon bonds due 2021 issued by the Borrower on May 

          7, 2001. 

 

               1.2.    OTHER DEFINITIONAL AND INTERPRETIVE PROVISIONS. 

(a) Unless otherwise specified therein, all terms defined in this Agreement 

shall have the defined meanings when used in any Notes or any certificate or 

other document made or delivered pursuant hereto. 
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               (b) As used herein and in any certificate or other document made 

or delivered pursuant hereto, accounting terms relating to the Borrower and its 

Subsidiaries not defined in SECTION 1.1 and accounting terms partly defined in 

SECTION 1.1, to the extent not defined, shall have the respective meanings given 

to them under GAAP. 

 

               (c) The term "including" is not limiting and means "including 

without limitation." 

 

               (d) Unless otherwise expressly provided herein, (i) references to 

agreements (including this Agreement) and other contractual instruments shall be 

deemed to include all subsequent amendments and other modifications thereto, but 

only to the extent such amendments and other modifications are not prohibited by 

the terms of any Loan Document; and (ii) references to any statute or regulation 

are to be construed as including all statutory and regulatory provisions and 

rules consolidating, amending, replacing, supplementing or interpreting such 

statute or regulation. 

 

               (e) The words "hereof", "herein" and "hereunder" and words of 

similar import when used in this Agreement shall refer to this Agreement as a 

whole and not to any particular provision of this Agreement, and Section, 

subsection, clause, Schedule and Exhibit references are to this Agreement unless 

otherwise specified. 

 

               (f) The meanings given to terms defined herein shall be equally 

applicable to both the singular and plural forms of such terms. 

 

               1.3.    ACCOUNTING TERMS. 

 

               (a) All accounting terms not specifically or completely defined 

herein shall be construed in conformity with, and all financial data (including 

financial ratios and other financial calculations) required to be submitted 

pursuant to this Agreement shall be prepared in conformity with, GAAP applied on 

a consistent basis, as in effect from time to time, applied in a manner 

consistent with that used in preparing the audited consolidated balance sheet of 

the Borrower and its consolidated Subsidiaries as at December 31, 2001 and the 

related audited consolidated statements of income and of cash flows for the 

fiscal year ended on such date, audited by PricewaterhouseCoopers LLP, except as 

otherwise specifically prescribed herein. 

 

               (b) If at any time any change in GAAP would affect the 

computation of any financial ratio or requirement set forth in any Loan 

Document, and either the Borrower or the Required Lenders shall so request, the 

Administrative Agent, the Lenders and the Borrower shall negotiate in good faith 

to amend such ratio or requirement to preserve the original intent thereof in 

light of such change in GAAP (subject to the approval of the Required Lenders); 

PROVIDED that, until so amended, (i) such ratio or requirement shall continue to 

be computed in accordance with GAAP prior to such change therein and (ii) the 

Borrower shall provide to the Administrative Agent and the Lenders financial 

statements and other documents required under this Agreement or as reasonably 

requested hereunder setting forth a reconciliation between calculations of such 

ratio or requirement made before and after giving effect to such change in GAAP. 

 

           SECTION 2. AMOUNT AND TERMS OF COMMITMENTS; SWINGLINE LOANS 
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               2.1.    COMMITMENTS. (a) Subject to the terms and conditions 

hereof, each Lender severally agrees to make revolving credit loans ("REVOLVING 

LOANS") (PROVIDED that any repricing or conversion of an outstanding Revolving 

Loan shall not be considered a making of a Revolving Loan) to the Borrower from 

time to time during the Commitment Period in an aggregate principal amount at 

any one time outstanding not to exceed the amount of such Lender's Commitment; 

PROVIDED that no Lender shall be obligated to make a Revolving Loan if, after 

giving effect to the making of such Revolving Loan, such Lender's Available 

Commitment would be less than zero. During the Commitment Period the Borrower 

may use the Commitments by borrowing, prepaying the Revolving Loans in whole or 

in part, and reborrowing, all in accordance with the terms and conditions 

hereof. 

 

               (b) The Revolving Loans may from time to time be (i) Eurodollar 

Loans, (ii) ABR Loans or (iii) a combination thereof, as determined by the 

Borrower and notified to the Administrative Agent in accordance with SECTIONS 

2.2 and 3.3. 

 

               2.2.    PROCEDURE FOR BORROWING. The Borrower may borrow under 

the Commitments during the Commitment Period on any Business Day; PROVIDED that 

the Borrower shall give the Administrative Agent irrevocable written notice, in 

substantially the form of EXHIBIT I hereto (which notice must be received by the 



Administrative Agent prior to 11:00 a.m., New York City time, (a) three Business 

Days prior to the requested Borrowing Date, if all or any part of the requested 

Revolving Loans are to be initially Eurodollar Loans or (b) on the requested 

Borrowing Date, if all of the requested Loans are to be initially ABR Loans), in 

each case specifying (i) the amount to be borrowed, (ii) the requested Borrowing 

Date, (iii) whether the borrowing is to be of Eurodollar Loans, ABR Loans or a 

combination thereof and (iv) if the borrowing is to be entirely or partly of 

Eurodollar Loans, the respective amounts of each such Type of Loan and the 

respective lengths of the initial Interest Periods for such Eurodollar Loans. 

Each borrowing of ABR Loans shall be in an amount equal to $1,000,000 or a whole 

multiple of $100,000 in excess thereof, and each borrowing of Eurodollar Loans 

shall be in an amount equal to $5,000,000 or a whole multiple of $1,000,000 in 

excess thereof. Upon receipt of any such notice from the Borrower, the 

Administrative Agent shall promptly notify each Lender thereof. Each Lender will 

make the amount of its pro rata share of each borrowing available to the 

Administrative Agent for the account of the Borrower at the Administrative 

Agent's Office prior to 1:00 p.m., New York City time, on the Borrowing Date 

requested by the Borrower in funds immediately available to the Administrative 

Agent. Such borrowing will then be made available to the Borrower by the 

Administrative Agent crediting the account of the Borrower on the books of such 

office with the aggregate of the amounts made available to the Administrative 

Agent by the Lenders and in like funds as received by the Administrative Agent. 

The failure of any Lender to make a Revolving Loan to be made by it as part of 

any borrowing shall not relieve any other Lender of its obligation to make 

available its share of such borrowing. 

 

               2.3.    INCREASE OF COMMITMENTS. (a) So long as no Default 

exists, the Borrower shall have the right, not less than 90 days prior to the 

Termination Date, to request in writing, from time to time (but not more than 

five times), that the aggregate amount of the Commitments then in effect be 

increased effective upon a specific date (the "INCREASE EFFECTIVE DATE") set 

forth in such request (the "INCREASE REQUEST"); PROVIDED that no such increase 

shall be permitted if, after giving effect thereto, the aggregate amount of the 

Commitments would exceed $350,000,000 (less the amount of any previous 

reductions in the Commitments pursuant to 
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SECTION 2.5 or 3.2). Any such increase shall be in an incremental aggregate 

amount of not less than, in the case of the first such increase, $15,000,000, 

and in the case of any subsequent increase, not less than the lesser of (i) 

$25,000,000 and (ii) the remainder of $350,000,000 (less the amount of any 

previous reductions in the Commitments pursuant to SECTION 2.5 or 3.2) MINUS the 

amount of the total aggregate Commitments then in effect (the "REQUESTED 

AMOUNT") and shall increase permanently the amount of the aggregate amount of 

the Commitments then in effect. 

 

               (b) If on the date (the "INCREASE RESPONSE DATE") that is 30 days 

after the date of any Increase Request any Lenders or prospective Lenders elect, 

in their sole discretion, to increase their Commitments (each an "INCREASING 

LENDER") by an aggregate amount equal to the Requested Amount, then, subject to 

the provisions of this SECTION 2.3, on the Increase Effective Date therefor, 

which shall be at least five Business Days after the Increase Response Date, the 

Commitments of such Increasing Lenders, and correspondingly, the aggregate 

amount of the Commitments, shall be increased accordingly. Notwithstanding any 

provision of this Agreement to the contrary, any notice by any Lender of its 

willingness to increase its Commitment shall be revocable by such Lender in its 

sole and absolute discretion at any time prior to the related Increase Effective 

Date. 

 

               (c) Each increase in the Commitment of an Increasing Lender shall 

be evidenced by a written instrument executed by such Increasing Lender, the 

Borrower and the Administrative Agent, and shall take effect on the related 

Increase Effective Date. 

 

               (d) If any Lenders or prospective Lenders shall have elected to 

increase their Commitments as provided in this SECTION 2.3, then as of the 

related Increase Effective Date (i) the Commitments of each Increasing Lender 

shall take effect and (ii) the Commitments of the Lenders which are not 

Increasing Lenders shall remain constant. In the event any Increasing Lender is 

not a Lender prior to the related Increase Effective Date, such Increasing 

Lender shall be subject to approval by the Borrower and the Administrative Agent 

(such approval not to be unreasonably withheld) and such Increasing Lender, the 

Borrower and the Administrative Agent shall execute and deliver a joinder 

agreement (a "JOINDER AGREEMENT") in form and substance reasonably satisfactory 

to the Administrative Agent pursuant to which such Increasing Lender shall 

become a party to this Agreement. 

 

               (e) From and after any Increase Effective Date, the Borrower and 

the Administrative Agent shall cooperate in making conversions of the Eurodollar 



Loans from one interest rate basis to another and in selecting Interest Periods 

to be applicable thereto in order, during a reasonable period following the 

Increase Effective Date, to make the Loans of each Lender ratable (based on 

their respective Commitment Percentages after giving effect to the increased 

Commitments hereunder) in the various Tranches. 

 

               2.4.    COMMITMENT FEE. The Borrower agrees to pay to the 

Administrative Agent for the account of each Lender a commitment fee for the 

period from and including the first day of the Commitment Period to the 

Termination Date, computed at the Commitment Fee Rate on the average daily 

amount of the Available Commitment of such Lender during the period for which 

payment is made, payable quarterly in arrears on the last day of each March, 
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June, September and December and on the Termination Date, commencing on the 

first of such dates to occur after the date hereof. 

 

               2.5.    TERMINATION OR REDUCTION OF COMMITMENTS. The Borrower 

shall have the right, upon not less than five Business Days' notice to the 

Administrative Agent, to terminate the Commitments or, from time to time, to 

reduce the aggregate amount of the Commitments to an amount that is not less 

than the aggregate principal amount of all outstanding Loans. Any such reduction 

shall be in an amount equal to $5,000,000 or a whole multiple thereof and shall 

reduce permanently the Commitments then in effect. 

 

               2.6.    REPAYMENT OF LOANS; EVIDENCE OF DEBT. (a) The Borrower 

hereby unconditionally promises to pay to the Administrative Agent for the 

account of each Lender the then unpaid principal amount of each Loan of such 

Lender on the Termination Date (or such earlier date on which the Loans become 

due and payable pursuant to SECTION 8). The Borrower hereby further agrees to 

pay interest on the unpaid principal amount of the Loans from time to time 

outstanding from the date hereof until payment in full thereof at the rates per 

annum, and on the dates, set forth in SECTION 3.5. 

 

               (b) Each Lender shall maintain in accordance with its usual 

practice an account or accounts evidencing indebtedness of the Borrower to such 

Lender resulting from each Loan of such Lender from time to time, including the 

amounts of principal and interest payable and paid to such Lender from time to 

time under this Agreement. 

 

               (c) The Administrative Agent shall maintain the Register pursuant 

to SECTION 10.6(d), and a subaccount therein for each Lender, in which shall be 

recorded (i) the amount of each Loan made hereunder, the Type thereof and each 

Interest Period applicable with respect to each Eurodollar Loan, (ii) the amount 

of any principal or interest due and payable or to become due and payable from 

the Borrower to each Lender hereunder and (iii) both the amount of any sum 

received by the Administrative Agent hereunder from the Borrower and each 

Lender's share thereof. 

 

               (d) The entries made in the Register and the accounts of each 

Lender maintained pursuant to SECTION 2.6(b) shall, to the extent permitted by 

applicable law, be PRIMA FACIE evidence of the existence and amounts of the 

obligations of the Borrower therein recorded; PROVIDED that the failure of any 

Lender or the Administrative Agent to maintain the Register or any such account, 

or any error therein, shall not in any manner affect the obligation of the 

Borrower to repay (with applicable interest) the Loans made to the Borrower by 

such Lender in accordance with the terms of this Agreement. 

 

               (e) The Borrower agrees that, upon the request to the 

Administrative Agent by any Lender, the Borrower will execute and deliver to 

such Lender a promissory note of the Borrower evidencing the Loans of such 

Lender, substantially in the form of EXHIBIT A with appropriate insertions as to 

date and principal amount (a "NOTE"). 

 

               2.7.    SWINGLINE LOANS. 

 

               (a) Subject to the terms and conditions hereof, the Swingline 

          Lender may (in its sole and absolute discretion) make a portion of the 

          credit otherwise available to the 
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          Borrower under the Commitments available from time to time during the 

          Commitment Period by making swing line loans ("SWINGLINE LOANS") to 

          the Borrower; PROVIDED that (i) the aggregate principal amount of 

          Swingline Loans outstanding at any time shall not exceed the Swingline 

          Amount and (ii) the Borrower shall not request, and the Swingline 

          Lender shall not make, any Swingline Loan if, after giving effect to 



          the making of such Swingline Loan, the aggregate amount of the 

          Available Commitments would be less than zero. During the Commitment 

          Period, the Borrower may borrow, repay, and reborrow Swingline Loans, 

          subject to the agreement of the Swingline Lender and in accordance 

          with the terms and conditions hereof. All Swingline Loans shall be ABR 

          Loans. 

 

               (b) The Borrower shall repay all outstanding Swingline Loans on 

          the Termination Date. 

 

               2.8.    PROCEDURE FOR SWINGLINE BORROWING; REFUNDING OF SWINGLINE 

          LOANS. 

 

               (a) Whenever the Borrower desires that the Swingline Lender make 

          Swingline Loans it shall give the Swingline Lender and the 

          Administrative Agent irrevocable telephonic notice confirmed promptly 

          in writing (which telephonic notice must be received by the Swingline 

          Lender and the Administrative Agent not later than 1:00 p.m., New York 

          City time, on the proposed Borrowing Date), specifying (i) the amount 

          to be borrowed and (ii) the requested Borrowing Date (which shall be a 

          Business Day during the Commitment Period). Each Swingline Loan shall 

          be in an amount equal to $500,000 or a whole multiple of $100,000 in 

          excess thereof. Unless the Swingline Lender has received notice (by 

          telephone or in writing) from the Administrative Agent (including at 

          the request of any Lender) prior to 1:15 p.m., New York City time, on 

          the proposed Borrowing Date (A) directing the Swingline Lender not to 

          make such Swingline Loan as a result of the limitations set forth in 

          SECTION 2.7(a)(ii) or (B) that one or more of the applicable 

          conditions specified in SECTION 5 is not then satisfied, then, subject 

          to the terms and conditions hereof, the Swingline Lender may (in its 

          sole and absolute discretion), not later than 3:00 p.m., New York City 

          time, on the proposed Borrowing Date, make available to the 

          Administrative Agent at the Administrative Agent's Office an amount in 

          immediately available funds equal to the amount of the Swingline Loan 

          to be made by the Swingline Lender. The Administrative Agent shall 

          make the proceeds of any such Swingline Loan available to the Borrower 

          by depositing such proceeds in the account of the Borrower with the 

          Administrative Agent on such Borrowing Date in immediately available 

          funds. 

 

               (b) The Swingline Lender, at any time and from time to time in 

          its sole and absolute discretion may, on behalf of the Borrower (which 

          hereby irrevocably authorizes the Swingline Lender to act on its 

          behalf), request each Lender to make, and each Lender hereby agrees to 

          make, an ABR Loan, in an amount equal to such Lender's Commitment 

          Percentage of the aggregate amount of the Swingline Loans (the 

          "REFUNDED SWINGLINE LOANS") outstanding on the date of such notice, to 

          repay the Swingline Lender. Such request shall be made in writing and 

          in accordance with the requirements of SECTION 2.2, without regard to 

          the minimum and multiples specified therein for the principal amount 

          of ABR Loans. Each Lender shall make the amount of such Loan available 

          to the Administrative Agent at the Administrative Agent's Office in 

          immediately available 
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          funds, not later than 1:00 p.m. New York City time, on the Borrowing 

          Date specified by the Swingline Lender. The proceeds of such Loans 

          shall be immediately made available by the Administrative Agent to the 

          Swingline Lender for application by the Swingline Lender to the 

          repayment of the Refunded Swingline Loans. The Borrower irrevocably 

          authorizes the Swingline Lender to charge the Borrower's accounts with 

          the Administrative Agent (up to the amount available in each such 

          account) in order to immediately pay the amount of such Refunded 

          Swingline Loans to the extent amounts received from the Lenders are 

          not sufficient to repay in full such Refunded Swingline Loans. 

 

               (c) If prior to the time a Loan would have otherwise been made 

          pursuant to SECTION 2.8(b), one of the events described in SECTION 

          8(f) shall have occurred and be continuing with respect to the 

          Borrower or if for any other reason, as determined by the 

          Administrative Agent in its sole discretion, Loans may not be made as 

          contemplated by SECTION 2.8(b), each Lender shall, on the date such 

          Loan was to have been made pursuant to the notice referred to in 

          SECTION 2.8(b) (the "REFUNDING DATE"), purchase for cash an undivided 

          participating interest in the then outstanding Swingline Loans by 

          paying to the Swingline Lender an amount (the "SWINGLINE PARTICIPATION 

          AMOUNT") equal to (i) such Lender's Commitment Percentage TIMES (ii) 

          the sum of the aggregate principal amount of Swingline Loans then 

          outstanding that were to have been repaid with such Loans. 



 

               (d) Whenever, at any time after the Swingline Lender has received 

          from any Lender such Lender's Swingline Participation Amount, the 

          Swingline Lender receives any payment on account of the Swingline 

          Loans, the Swingline Lender will distribute to such Lender its 

          Swingline Participation Amount (appropriately adjusted, in the case of 

          interest payments, to reflect the period of time during which such 

          Lender's participating interest was outstanding and funded and, in the 

          case of principal and interest payments, to reflect such Lender's PRO 

          RATA portion of such payment if such payment is not sufficient to pay 

          the principal of and interest on all Swingline Loans then due); 

          PROVIDED that in the event that such payment received by the Swingline 

          Lender is required to be returned, such Lender will return to the 

          Swingline Lender any portion thereof previously distributed to it by 

          the Swingline Lender. 

 

               (e) Each Lender's obligation to make the Loans referred to in 

          SECTION 2.8(b) and to purchase participating interests pursuant to 

          SECTION 2.8(c) shall be absolute and unconditional and shall not be 

          affected by any circumstance, including (i) any setoff, counterclaim, 

          recoupment, defense or other right that such Lender or the Borrower 

          may have against the Swingline Lender, the Borrower or any other 

          Person for any reason whatsoever; (ii) the existence of a Default or 

          the failure to satisfy any of the other conditions specified in 

          SECTION 5; (iii) any adverse change in the condition (financial or 

          otherwise) of the Borrower; (iv) any breach of this Agreement or any 

          other Loan Document by any Loan Party or any other Lender; or (v) any 

          other circumstance, happening or event whatsoever, whether or not 

          similar to any of the foregoing. 

 

              SECTION 3. GENERAL PROVISIONS APPLICABLE TO THE LOANS 
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               3.1.    OPTIONAL PREPAYMENTS. The Borrower may at any time and 

from time to time prepay the Loans, in whole or in part, without premium or 

penalty, upon irrevocable notice to the Administrative Agent, at least four 

Business Days' prior to the date of prepayment if all or any part of the Loans 

to be prepaid are Eurodollar Loans, and at least one Business Day prior to the 

date of prepayment if all of the Loans to be prepaid are ABR Loans, specifying 

the date and amount of prepayment and whether the prepayment is of Eurodollar 

Loans, ABR Loans or a combination thereof, and, if of a combination thereof, the 

amount allocable to each. Upon receipt of any such notice, the Administrative 

Agent shall promptly notify each Lender thereof. If any such notice is given, 

the amount specified in such notice shall be due and payable on the date 

specified therein, together with any amounts payable pursuant to SECTION 3.12. 

Partial prepayments of ABR Loans shall be in an aggregate principal amount of 

$1,000,000 or a whole multiple of $100,000 in excess thereof, and partial 

prepayments of Eurodollar Loans shall be in an aggregate principal amount of 

$5,000,000 or a whole multiple of $1,000,000 in excess thereof. 

 

               3.2.    MANDATORY COMMITMENT REDUCTIONS; MANDATORY PREPAYMENTS. 

(a) Concurrently with any Asset Sale or Shareholder Asset Sale if, after giving 

effect to such Shareholder Asset Sale, the Borrower does not continue to hold, 

directly or indirectly, in excess of a 50% ownership interest in the relevant 

Subsidiary or Investment Firm, the aggregate amount of the Commitments shall be 

permanently reduced by the excess (rounded down, if necessary, to an integral 

multiple of $5,000,000), if any, of the aggregate amount of the Net Proceeds of 

all Asset Sales and all such Shareholder Asset Sales made after the Closing Date 

(excluding any portion of such amount previously applied to reduce the 

Commitments pursuant to this SECTION 3.2) OVER $200,000,000; PROVIDED that the 

requirements of this CLAUSE (a) shall not apply to Net Proceeds from any Asset 

Sale or Shareholder Asset Sale to the extent that the Borrower notifies the 

Administrative Agent prior to or concurrently with the receipt of such Net 

Proceeds that such Net Proceeds are intended to be used, and such Net Proceeds 

are in fact used, to purchase similar assets within 180 days after such Asset 

Sale or Shareholder Asset Sale. 

 

               (b) If, as a result of the reduction of the Commitments pursuant 

to CLAUSE (a), the aggregate principal amount of the Loans exceeds the aggregate 

amount of the Commitments, the Borrower shall immediately prepay Loans in the 

amount of such excess. All prepayments of Loans pursuant to this SECTION 3.2(b) 

shall be made without premium or penalty (but shall be subject to SECTION 3.12) 

and shall be accompanied by accrued and unpaid interest on the principal amount 

being prepaid. All such prepayments shall be applied as directed in writing by 

the Borrower or, in the absence of such direction, FIRST, to prepay Swingline 

Loans until the Swingline Loans are paid in full, SECOND, to prepay ABR Loans 

until the ABR Loans are paid in full and, THIRD, to prepay Eurodollar Loans. 

 

               3.3.    CONVERSION AND CONTINUATION OPTIONS. (a) The Borrower may 



elect from time to time to convert Eurodollar Loans to ABR Loans by giving the 

Administrative Agent at least two Business Days' prior irrevocable written 

notice, substantially in the form of EXHIBIT J hereto, of such election; 

PROVIDED that any such conversion of Eurodollar Loans may only be made on the 

last day of an Interest Period with respect thereto. The Borrower may elect from 

time to time to convert ABR Loans (other than ABR Loans which are Swingline 

Loans) to Eurodollar Loans by giving the Administrative Agent at least three 

Business Days' prior irrevocable written notice, substantially in the form of 

EXHIBIT J hereto, of such election. Any 
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such notice of conversion to Eurodollar Loans shall specify the length of the 

initial Interest Period or Interest Periods therefor. Upon receipt of any such 

notice the Administrative Agent shall promptly notify each Lender thereof. All 

or any part of outstanding Eurodollar Loans and ABR Loans may be converted as 

provided herein; PROVIDED that no Loan may be converted into a Eurodollar Loan 

when any Event of Default has occurred and is continuing and the Administrative 

Agent has or the Required Lenders have determined that such a conversion is not 

appropriate. 

 

               (b) Any Eurodollar Loans may be continued as such upon the 

expiration of the then current Interest Period with respect thereto by the 

Borrower giving written notice, substantially in the form of EXHIBIT J hereto, 

to the Administrative Agent, in accordance with the applicable provisions of the 

term "Interest Period" set forth in SECTION 1.1, of the length of the next 

Interest Period to be applicable to such Loans; PROVIDED that no Eurodollar Loan 

may be continued as such when any Event of Default has occurred and is 

continuing and the Administrative Agent has or the Required Lenders have 

determined that such a continuation is not appropriate; and PROVIDED, FURTHER, 

that if the Borrower shall fail to give such notice or if such continuation is 

not permitted such Eurodollar Loans shall be automatically converted to ABR 

Loans on the last day of such then expiring Interest Period. 

 

               3.4.    MINIMUM AMOUNTS AND MAXIMUM NUMBER OF TRANCHES. All 

borrowings, conversions and continuations of Loans hereunder and all selections 

of Interest Periods hereunder shall be in such amounts and be made pursuant to 

such elections so that, after giving effect thereto, the aggregate principal 

amount of the Loans comprising each Eurodollar Tranche shall be equal to 

$5,000,000 or a whole multiple of $1,000,000 in excess thereof. In no event 

shall there be more than 10 Eurodollar Tranches outstanding at any time. 

 

               3.5.    INTEREST RATES AND PAYMENT DATES. (a) Each Eurodollar 

Loan shall bear interest for each day during each Interest Period with respect 

thereto at a rate per annum equal to the Eurodollar Rate determined for such day 

PLUS the Applicable Margin. 

 

               (b) Each ABR Loan shall bear interest at a rate per annum equal 

to the ABR PLUS the Applicable Margin. 

 

               (c) If any amount payable by the Borrower under any Loan Document 

is not paid when due (without regard to any applicable grace period), whether at 

stated maturity, by acceleration or otherwise, such amount shall thereafter bear 

interest at a fluctuating interest rate per annum at all times equal to the 

Default Rate to the fullest extent permitted by applicable laws. Furthermore, 

upon the request of the Required Lenders, at any time an Event of Default 

exists, the Borrower shall pay interest on the Loans at a fluctuating interest 

rate per annum at all times equal to the Default Rate to the fullest extent 

permitted by applicable laws. 

 

               (d) Interest shall be payable in arrears on each Interest Payment 

Date and on the Termination Date; PROVIDED that interest accruing pursuant to 

SECTION 3.5(c) shall be payable from time to time on demand. 

 

               3.6.    COMPUTATION OF INTEREST AND FEES. (a) Interest based on 

Bank of America's "prime rate" shall be calculated on the basis of a year of 365 

(or, if applicable, 366) 
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days and for the actual number of days elapsed. All other interest and all fees 

shall be calculated on the basis of a year of 360 days and for the actual number 

of days elapsed. The Administrative Agent shall as soon as practicable notify 

the Borrower and the Lenders of each determination of a Eurodollar Rate. Any 

change in the interest rate on a Loan resulting from a change in the ABR or the 

Eurodollar Reserve Percentage shall become effective as of the opening of 

business on the day on which such change becomes effective. The Administrative 

Agent shall as soon as practicable notify the Borrower and the Lenders of the 

effective date and the amount of each such change in the ABR or the Eurodollar 



Reserve Percentage. 

 

               (b) Each determination of an interest rate by the Administrative 

Agent pursuant to any provision of this Agreement shall be conclusive and 

binding on the Borrower and the Lenders in the absence of manifest error. The 

Administrative Agent shall, at the request of the Borrower or any Lender, 

deliver to the Borrower or such Lender a statement showing the quotations used 

by the Administrative Agent in determining any interest rate pursuant to SECTION 

3.5(a). 

 

               3.7.    INABILITY TO DETERMINE INTEREST RATE. If prior to the 

first day of any Interest Period: 

 

               (a) the Administrative Agent shall have determined (which 

          determination shall be conclusive and binding upon the Borrower) that, 

          by reason of circumstances affecting the relevant market, adequate and 

          reasonable means do not exist for ascertaining the Eurodollar Rate for 

          such Interest Period, or 

 

               (b) the Administrative Agent shall have received notice from the 

          Required Lenders that the Eurodollar Rate determined or to be 

          determined for such Interest Period will not adequately and fairly 

          reflect the cost to such Lenders (as conclusively certified by the 

          Required Lenders) of making or maintaining their affected Loans during 

          such Interest Period, 

 

the Administrative Agent shall give telecopy or telephonic notice thereof to the 

Borrower and the affected Lenders as soon as practicable thereafter. If such 

notice is given, (x) any Eurodollar Loans requested to be made on the first day 

of such Interest Period shall be made as ABR Loans, (y) any ABR Loans that were 

to have been converted on the first day of such Interest Period to Eurodollar 

Loans shall be continued as ABR Loans and (z) any outstanding Eurodollar Loans 

shall be converted, on the first day of such Interest Period, to ABR Loans. 

Until such notice has been withdrawn by the Administrative Agent, no further 

Eurodollar Loans shall be made or continued as such, nor shall the Borrower have 

the right to convert Loans to Eurodollar Loans. 

 

               3.8.    PRO RATA TREATMENT AND PAYMENTS. (a) Except as provided 

in SECTION 2.3(e), each borrowing by the Borrower from the Lenders hereunder 

(other than borrowings of Swingline Loans), each payment by the Borrower on 

account of any commitment fee hereunder and any reduction of the Commitments of 

the Lenders shall be made PRO RATA according to the respective Commitment 

Percentages of the Lenders. Subject to SECTIONS 2.3(e) and 2.8(d), each payment 

(including each prepayment) by the Borrower on account of principal of and 

interest on the Loans shall be made PRO RATA according to the respective 

outstanding principal amounts of the Loans then held by the Lenders; PROVIDED 

that payments in respect of Swingline Loans that have 
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not been refunded with Revolving Loans pursuant to SECTION 2.8(b) shall be for 

the account of the Swingline Lender only (subject to the Swingline Lender's 

obligation to share with any participants in the Swingline Loans). All payments 

(including prepayments) to be made by the Borrower hereunder, whether on account 

of principal, interest, fees or otherwise, shall be made without set off or 

counterclaim and shall be made prior to 12:00 noon, New York City time, on the 

due date thereof to the Administrative Agent, for the account of the Lenders at 

the Administrative Agent's Office, in Dollars and in immediately available funds 

(and funds received after that time shall be deemed to have been received on the 

next succeeding Business Day). The Administrative Agent shall distribute such 

payments to the Lenders promptly upon receipt (and if such payment is received 

prior to 12:00 noon, on the same day) in like funds as received. If any payment 

hereunder becomes due and payable on a day other than a Business Day, the due 

date for such payment shall be extended to the next succeeding Business Day, 

and, with respect to payments of principal, interest thereon shall be payable at 

the then applicable rate during such extension and such extension of time shall 

in such case be included in the computation of payment of interest or fees, as 

the case may be. 

 

               (b) Unless the Administrative Agent shall have been notified in 

writing by any Lender prior to a borrowing that such Lender will not make the 

amount that would constitute its portion of such borrowing available to the 

Administrative Agent, the Administrative Agent may assume that such Lender is 

making such amount available to the Administrative Agent, and the Administrative 

Agent may, in reliance upon such assumption, make available to the Borrower a 

corresponding amount. If such amount is not made available to the Administrative 

Agent by the required time on the Borrowing Date therefor, such Lender shall pay 

to the Administrative Agent, on demand, such amount with interest thereon at a 

rate equal to the daily average Federal Funds Rate for the period until such 

Lender makes such amount immediately available to the Administrative Agent. A 



certificate of the Administrative Agent submitted to any Lender with respect to 

any amounts owing under this subsection shall be conclusive in the absence of 

manifest error. If such Lender's portion of such borrowing is not made available 

to the Administrative Agent by such Lender within three Business Days of such 

Borrowing Date, the Administrative Agent shall also be entitled to recover such 

amount with interest thereon at the rate per annum applicable to ABR Loans 

hereunder, on demand, from the Borrower. 

 

               (c) In the event that a Lender fails to make available after a 

period of three Business Days to the Administrative Agent its portion of a 

borrowing, the Borrower may, upon not less than five Business Days prior 

irrevocable written notice to the Administrative Agent, immediately terminate 

the Commitment of such Lender, and designate an acceptable replacement Lender 

(which may be one of the other Lenders) to purchase at par all of the Lender's 

interests in accordance with the provisions of SECTION 10.6(c). Any Lender being 

so replaced by the Borrower agrees to transfer its interest in this Agreement 

and, if applicable, its Note, to the substitute Lender pursuant to 

SECTION 10.6(c); PROVIDED that concurrently with such transfer, such Lender so 

substituted shall be paid all amounts owing to it hereunder and all costs 

reasonably determined by it to be attributable to such transfer. Notwithstanding 

the foregoing, the Lender being replaced shall not be deemed to be released from 

any of its rights or obligations under any Loan Document (including SECTION 9.7) 

for actions taken or failed to be taken by it prior to the date of such 

substitution. Notwithstanding any of the provisions of this SECTION 3.8, this 

subsection shall not apply to the Swingline Loans. 
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               3.9.    ILLEGALITY. Notwithstanding any other provision herein, 

if the adoption of or any change in any Requirement of Law or in the 

interpretation or application thereof shall make it unlawful for any Lender to 

make or maintain Eurodollar Loans as contemplated by this Agreement, (a) the 

commitment of such Lender hereunder to make Eurodollar Loans, continue 

Eurodollar Loans as such and convert ABR Loans to Eurodollar Loans shall 

forthwith be cancelled and (b) such Lender's Loans then outstanding as 

Eurodollar Loans, if any, shall be converted automatically to ABR Loans on the 

respective last days of the then current Interest Periods with respect to such 

Loans or within such earlier period as required by law. If any such conversion 

of a Eurodollar Loan occurs on a day which is not the last day of the then 

current Interest Period with respect thereto, the Borrower shall pay to such 

Lender such amounts, if any, as may be required pursuant to SECTION 3.12. 

 

               3.10.   REQUIREMENTS OF LAW. (a) If the adoption of or any change 

in any Requirement of Law or in the interpretation or application thereof or 

compliance by any Lender with any request or directive (whether or not having 

the force of law) from any central bank or other Governmental Authority made 

subsequent to the date hereof: 

 

                       (i)   shall subject any Lender to any tax of any kind 

          whatsoever with respect to this Agreement, any Note or any Eurodollar 

          Loan made by it, or change the basis of taxation of payments to such 

          Lender in respect thereof (except for Non-Excluded Taxes covered by 

          SECTION 3.11 and changes in the rate of tax on the overall net income 

          of such Lender); 

 

                       (ii)  shall impose, modify or hold applicable any 

          reserve, special deposit, compulsory loan or similar requirement 

          against assets held by, deposits or other liabilities in or for the 

          account of, advances, loans or other extensions of credit by, or any 

          other acquisition of funds by, any office of such Lender which is not 

          otherwise included in the determination of the Eurodollar Rate 

          hereunder; or 

 

                       (iii) shall impose on such Lender any other condition; 

 

and the result of any of the foregoing is to increase the cost to such Lender, 

by an amount which such Lender deems to be material, of agreeing to make or 

maintain, or of making, converting into, continuing or maintaining, Eurodollar 

Loans or to reduce any amount receivable hereunder in respect thereof, then, in 

any such case, the Borrower shall promptly pay such Lender such additional 

amount or amounts as will compensate such Lender for such increased cost or 

reduced amount receivable. 

 

               (b) If any Lender shall have determined that the adoption of or 

any change in any Requirement of Law regarding capital adequacy or in the 

interpretation or application thereof or compliance by such Lender or any 

corporation controlling such Lender with any request or directive regarding 

capital adequacy (whether or not having the force of law) from any Governmental 

Authority made subsequent to the date hereof shall have the effect of reducing 

the rate of return on such Lender's or such corporation's capital as a 



consequence of its obligations hereunder to a level below that which such Lender 

or such corporation could have achieved but for such adoption, change or 

compliance (taking into consideration such Lender's or such corporation's 

policies with respect to capital adequacy) by an amount deemed by such Lender to 
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be material, then from time to time, the Borrower shall promptly pay to such 

Lender such additional amount or amounts as will compensate such Lender for such 

reduction. 

 

               (c) If any Lender becomes entitled to claim any additional 

amounts pursuant to this SECTION 3.10, it shall promptly notify the Borrower 

(with a copy to the Administrative Agent) of the event by reason of which it has 

become so entitled; PROVIDED that no additional amount shall be payable under 

this SECTION 3.10 for a period longer than one year prior to such notice to the 

Borrower. A certificate as to any additional amounts payable pursuant to this 

SECTION 3.10 submitted by such Lender to the Borrower (with a copy to the 

Administrative Agent) shall be conclusive in the absence of manifest error. The 

agreements in this Section shall survive for a period of one year after the 

termination of this Agreement and the payment of the Loans and all other amounts 

payable hereunder. 

 

               3.11.   TAXES. (a) All payments made by the Borrower under this 

Agreement and any Notes shall be made free and clear of, and without deduction 

or withholding for or on account of, any present or future income, stamp or 

other taxes, levies, imposts, duties, charges, fees, deductions or withholdings, 

now or hereafter imposed, levied, collected, withheld or assessed by any 

Governmental Authority, excluding net income taxes and franchise taxes (imposed 

in lieu of net income taxes) imposed on the Administrative Agent or any Lender 

as a result of a present or former connection between the Administrative Agent 

or such Lender and the jurisdiction of the Governmental Authority imposing such 

tax or any political subdivision or taxing authority thereof or therein (other 

than any such connection arising solely from the Administrative Agent or such 

Lender having executed, delivered or performed its obligations or received a 

payment under, or enforced, this Agreement or any Note). If any such 

non-excluded taxes, levies, imposts, duties, charges, fees, deductions or 

withholdings ("NON-EXCLUDED TAXES") are required to be withheld from any amounts 

payable to the Administrative Agent or any Lender hereunder or under any Note, 

the amounts so payable to the Administrative Agent or such Lender shall be 

increased to the extent necessary to yield to the Administrative Agent or such 

Lender (after payment of all Non-Excluded Taxes) interest or any such other 

amounts payable hereunder at the rates or in the amounts specified in this 

Agreement. In addition, if any Non-Excluded Taxes are directly imposed on or 

asserted against the Administrative Agent or any Lender with respect to any 

payment received by the Administrative Agent or such Lender hereunder, the 

Administrative Agent or such Lender may pay such Non-Excluded Taxes and the 

Borrower will promptly pay such additional amount (including any penalty, 

interest or expense) as is necessary in order that the net amount received by 

the Administrative Agent or such Lender after the payment of such Non-Excluded 

Taxes (including any taxes on such additional amounts) shall equal the amount 

such Person would have received had such Non-Excluded Taxes not been imposed or 

asserted. Notwithstanding the foregoing two sentences, the Borrower shall not be 

required to increase any amount payable, or pay any additional amount, under 

this SECTION 3.11(a) to any Lender that is not organized under the laws of the 

United States of America or a state thereof if such Lender fails to comply with 

the requirements of SECTION 3.11(b). Whenever any Non-Excluded Taxes are payable 

by the Borrower, as promptly as possible thereafter the Borrower shall send to 

the Administrative Agent for its own account or for the account of such Lender, 

as the case may be, a certified copy of an original official receipt received by 

the Borrower showing payment thereof. If the Borrower fails to pay any 

Non-Excluded Taxes when due to the appropriate taxing authority or fails to 

remit to the Administrative Agent the required receipts or other required 

documentary evidence, the Borrower shall indemnify the 
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Administrative Agent and the Lenders for any incremental taxes, interest or 

penalties that may become payable by the Administrative Agent or any Lender as a 

result of any such failure. The agreements in this subsection shall survive for 

a period of one year the termination of this Agreement and the payment of the 

Loans and all other amounts payable hereunder. 

 

               (b) Each Lender that is not incorporated under the laws of the 

United States of America or a state thereof shall: 

 

                       (i)   deliver to the Borrower and the Administrative 

          Agent two duly completed copies of United States Internal Revenue 

          Service Form W-8ECI or Form W-8BEN, or successor applicable form, as 



          the case may be; 

 

                       (ii)  deliver to the Borrower and the Administrative 

          Agent two further copies of any such form or certification on or 

          before the date that any such form or certification expires or becomes 

          obsolete and after the occurrence of any event requiring a change in 

          the most recent form previously delivered by it to the Borrower; and 

 

                       (iii) obtain such extensions of time for filing and 

          complete such forms or certifications as may reasonably be requested 

          by the Borrower or the Administrative Agent; 

 

unless in any such case an event (including any change in treaty, law or 

regulation) has occurred prior to the date on which any such delivery would 

otherwise be required which renders all such forms inapplicable or which would 

prevent such Lender from duly completing and delivering any such form with 

respect to it and such Lender so advises the Borrower and the Administrative 

Agent. Such Lender shall certify that it is entitled to an exemption from United 

States backup withholding tax. Each Person that shall become a Lender or a 

Participant pursuant to SECTION 8.6 shall, upon the effectiveness of the related 

transfer, be required to provide all of the forms and statements required 

pursuant to this subsection; PROVIDED that in the case of a Participant such 

Participant shall furnish all such required forms and statements to the Lender 

from which the related participation shall have been purchased. 

 

               3.12.   INDEMNITY. The Borrower agrees to indemnify each Lender 

and to hold each Lender harmless from any loss or expense which such Lender may 

sustain or incur as a consequence of (a) default by the Borrower in making a 

borrowing of, conversion into or continuation of Eurodollar Loans after the 

Borrower has given a notice requesting the same in accordance with the 

provisions of this Agreement, (b) default by the Borrower in making any 

prepayment after the Borrower has given a notice thereof in accordance with the 

provisions of this Agreement or (c) the making of a prepayment of Eurodollar 

Loans on a day which is not the last day of an Interest Period with respect 

thereto. Such indemnification may include an amount equal to the excess, if any, 

of (i) the amount of interest which would have accrued on the amount so prepaid, 

or not so prepaid, borrowed, converted or continued, for the period from the 

date of such prepayment or of such failure to prepay, borrow, convert or 

continue to the last day of such Interest Period (or, in the case of a failure 

to borrow, convert or continue, the Interest Period that would have commenced on 

the date of such failure) in each case at the applicable rate of interest for 

such Loans provided for herein (excluding, however, the Applicable Margin 

included therein, if any) over (ii) the amount of interest (as reasonably 

determined by such Lender) which would 
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have accrued to such Lender on such amount by placing such amount on deposit for 

a comparable period with leading banks in the interbank eurodollar market. This 

covenant shall survive the termination of this Agreement and the payment of the 

Loans and all other amounts payable hereunder. 

 

               3.13.   CHANGE OF LENDING OFFICE. Each Lender agrees that if it 

makes any demand for payment under SECTION 3.10 or 3.11(a), or if any adoption 

or change of the type described in SECTION 3.9 shall occur with respect to it, 

it will use reasonable efforts (consistent with its internal policy and legal 

and regulatory restrictions and so long as such efforts would not be 

unreasonably disadvantageous to it, as determined in its sole discretion) to 

designate a different lending office if the making of such a designation would 

reduce or obviate the need for the Borrower to make payments under SECTION 3.10 

or 3.11(a), or would eliminate or reduce the effect of any adoption or change 

described in SECTION 3.9. 

 

                    SECTION 4. REPRESENTATIONS AND WARRANTIES 

 

               To induce the Administrative Agent and the Lenders to enter into 

this Agreement and to make the Loans, the Borrower hereby represents and 

warrants to the Administrative Agent and each Lender that: 

 

               4.1.    FINANCIAL CONDITION. The Borrower has heretofore 

furnished to each Lender copies of (i) the audited consolidated balance sheet of 

the Borrower and its consolidated Subsidiaries as at December 31, 2001 and the 

related audited consolidated statements of income and of cash flows for the 

fiscal year ended on such date, audited by PricewaterhouseCoopers LLP and (ii) 

the unaudited consolidated balance sheet of the Borrower and its consolidated 

Subsidiaries as at March 31, 2002 and the related unaudited consolidated 

statements of income and of cash flows for the three-month period ended on such 

date, certified by a Responsible Officer (the "FINANCIAL STATEMENTS"). The 

Financial Statements present fairly, in all material respects, the consolidated 

financial condition of the Borrower and its consolidated Subsidiaries as at 



December 31, 2001 and March 31, 2002 and present fairly, in all material 

respects, the consolidated results of their operations and their consolidated 

cash flows for the periods then ended (subject to normal year-end audit 

adjustments and the absence of footnote disclosure). The Financial Statements, 

including the related schedules and notes thereto, have been prepared in 

accordance with GAAP applied consistently throughout the period involved. Except 

as set forth on SCHEDULE 4.1, neither the Borrower nor any of its consolidated 

Subsidiaries had, at December 31, 2001 or at the date hereof, any material 

Guarantee Obligation, material contingent liability or material liability for 

taxes, or any material long-term lease or unusual material forward or long-term 

commitment, including any interest rate or foreign currency swap or exchange 

transaction, which is not reflected in the foregoing statements or in the notes 

thereto. Except as set forth on SCHEDULE 4.1, during the period from December 

31, 2001 to and including the date hereof there has been no sale, transfer or 

other disposition by the Borrower or any of its consolidated Subsidiaries of any 

material part of its business or property and no purchase or other acquisition 

of any business or property (including any capital stock of any other Person) 

material in relation to the consolidated financial condition of the Borrower and 

its Subsidiaries as of December 31, 2001. 
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               4.2.    NO CHANGE. (a) From December 31, 2001, except as set 

forth in the Financial Statements and except as set forth on SCHEDULE 4.2, there 

has been no development or event which has had or could have a Material Adverse 

Effect, and (b) except as set forth on SCHEDULE 4.2, during the period from 

December 31, 2001 to and including the date hereof, no dividends or other 

distributions have been declared, paid or made upon the Capital Stock of the 

Borrower nor has any of the Capital Stock of the Borrower been redeemed, 

retired, purchased or otherwise acquired for value by the Borrower or any 

Subsidiary. 

 

               4.3.    CORPORATE EXISTENCE; COMPLIANCE WITH LAW. Each of the 

Borrower and each Subsidiary (a) is duly organized, validly existing and in good 

standing under the laws of the jurisdiction of its organization, (b) has the 

power and authority, and the legal right, to own and operate its material 

properties, to lease the material properties it operates as lessee and to 

conduct the businesses in which it is currently engaged, (c) is duly qualified 

as a foreign corporation, partnership or limited liability company, as 

applicable, and in good standing under the laws of each jurisdiction where its 

ownership, lease or operation of property or the conduct of its business 

requires such qualification except where the failure to be so qualified or in 

good standing would not have a Material Adverse Effect and (d) is in compliance 

with its certificate of incorporation and by-laws or other similar 

organizational or governing documents and with all Requirements of Law except to 

the extent that the failure to comply therewith could not, in the aggregate, 

have a Material Adverse Effect. 

 

               4.4.    CORPORATE POWER; AUTHORIZATION; ENFORCEABLE OBLIGATIONS. 

Each Loan Party has the corporate power and authority, and the legal right, to 

make, deliver and perform the Loan Documents to which it is a party and has 

taken all necessary corporate action to authorize the execution, delivery and 

performance of the Loan Documents to which it is a party. The Borrower has the 

corporate power and authority, and the legal right to borrow hereunder and has 

taken all necessary corporate action to authorize such borrowings on the terms 

and conditions of this Agreement and any Notes. No consent or authorization of, 

filing with, notice to or other act by or in respect of any Governmental 

Authority or any other Person is required in connection with the borrowings 

hereunder or with the execution, delivery, performance, validity or 

enforceability of the Loan Documents against any Loan Party that is a party 

thereto; PROVIDED that the Administrative Agent's rights under the Pledge 

Agreements are subject to the terms and provisions thereof. This Agreement has 

been, and each other Loan Document will be when delivered, duly executed and 

delivered by each Loan Party that is party thereto. This Agreement constitutes, 

and each other Loan Document when delivered will constitute, a legal, valid and 

binding obligation of each Loan Party which is a party thereto, enforceable 

against such Loan Party in accordance with its terms, except as enforceability 

may be limited by applicable bankruptcy, insolvency, reorganization, moratorium 

or similar laws affecting the enforcement of creditors' rights generally and by 

general equitable principles (whether enforcement is sought by proceedings in 

equity or at law). 

 

               4.5.    NO LEGAL BAR. The execution, delivery and performance by 

each Loan Party of each Loan Document to which such Person is party, the 

borrowings hereunder and the use of the proceeds thereof will not violate any 

certificate of incorporation and by-laws or other similar organizational or 

governing documents, Requirement of Law or Contractual Obligation of the 

Borrower or of any Subsidiary, except for such violations of Requirements of Law 

or Contractual Obligations which could not, singly or in the aggregate, 

reasonably be expected to 
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have a Material Adverse Effect, and will not result in, or require, the creation 

or imposition of any Lien on any of its or their respective properties or 

revenues pursuant to any such organizational or governing document, Requirement 

of Law or Contractual Obligation, except pursuant to this Agreement and the 

other Loan Documents. 

 

               4.6.    NO MATERIAL LITIGATION. No litigation, investigation or 

proceeding of or before any arbitrator or Governmental Authority is pending or, 

to the knowledge of the Borrower, threatened by or against the Borrower or any 

Subsidiary or against any of its or their respective properties or revenues 

which could reasonably be expected to have a Material Adverse Effect. 

 

               4.7.    NO DEFAULT. Neither the Borrower nor any Subsidiary is in 

default under or with respect to any of its Contractual Obligations in any 

respect which could have a Material Adverse Effect. No Default has occurred and 

is continuing or would result from the consummation of the transactions 

contemplated by this Agreement or any other Loan Document. 

 

               4.8.    OWNERSHIP OF PROPERTY; LIENS. Each of the Borrower and 

each Subsidiary has good record and marketable title in fee simple to, or a 

valid leasehold interest in, all its material real property, and good title to, 

or a valid leasehold interest in, all its other material property, and none of 

such property is subject to any Lien except as permitted by SECTION 7.3. 

 

               4.9.    TAXES. Each of the Borrower and each Subsidiary has filed 

or caused to be filed all material tax returns which, to the knowledge of the 

Borrower, are required to be filed or has timely filed a request for an 

extension of such filing and has paid all taxes shown to be due and payable on 

said returns or extension requests or on any assessments made against it or any 

of its property and, except as set forth on SCHEDULE 4.9, all other taxes, fees 

or other charges imposed on it or any of its property by any Governmental 

Authority (other than any the amount or validity of which are currently being 

contested in good faith by appropriate proceedings and with respect to which 

reserves in conformity with GAAP have been provided on the books of the Borrower 

and as to any of which the failure to pay would not have a Material Adverse 

Effect); no tax Lien has been filed, and, to the knowledge of the Borrower, no 

material claim is being asserted, with respect to any such tax, fee or other 

charge. 

 

               4.10.   FEDERAL REGULATIONS. (a) None of the Pledged Collateral 

consists of "margin stock" (within the meaning of Regulation U). "Margin stock" 

(within the meaning of Regulation U) constitutes less than 25% of the value of 

those assets of the Borrower and its Subsidiaries which are subject to any 

limitation on sale or pledge or any similar restriction hereunder. If requested 

by any Lender or the Administrative Agent, the Borrower will furnish to the 

Administrative Agent and each Lender a statement to the foregoing effect in 

conformity with the requirements of FR Form U-1 referred to in Regulation U. 

 

               (b) The Borrower is not subject to regulation under any Federal 

or State statute or regulation (other than Regulation X of the FRB) which limits 

its ability to incur Indebtedness. 

 

               4.11.   ERISA. No Reportable Event has occurred during the 

five-year period prior to the date on which this representation is made or 

deemed made with respect to any Plan, and each Plan has complied in all material 

respects with the applicable provisions of ERISA and 
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the Code. The present value of all accrued benefits under any Single Employer 

Plan maintained by the Borrower or any Commonly Controlled Entity (based on 

those assumptions used to fund the Plans) did not, as of the last annual 

valuation date prior to the date on which this representation is made or deemed 

made, exceed the value of the assets of such Plan allocable to such accrued 

benefits. There are no Multiemployer Plans. Neither the Borrower nor any 

Commonly Controlled Entity has had a complete or partial withdrawal from any 

Multiemployer Plan. 

 

               4.12.   INVESTMENT COMPANY ACT; INVESTMENT ADVISERS ACT. 

(a) Neither the Borrower nor any Subsidiary or other Investment Firm is, or 

after giving effect to any Acquisition will be, an "investment company" within 

the meaning of the Investment Company Act. 

 

               (b) Each Subsidiary and each other Investment Firm is, to the 

extent required thereby, duly registered as an investment adviser under the 

Investment Advisers Act, except to the extent the failure to be so registered 



could not reasonably be expected to have a Material Adverse Effect. On the date 

hereof, the Borrower is not an "investment adviser" within the meaning of the 

Investment Advisers Act. Each Fund which is sponsored by any Subsidiary or other 

Investment Firm and which is required to be registered as an "investment 

company" under the Investment Company Act is duly registered as such thereunder, 

except to the extent the failure to be so registered could not reasonably be 

expected to have a Material Adverse Effect. 

 

               (c) The Borrower is not required to be registered as a 

broker-dealer under the Securities Acts (and each Subsidiary and other 

Investment Firm required to be so registered is so duly registered), except to 

the extent the failure to be so registered could not reasonably be expected to 

have a Material Adverse Effect. 

 

               (d) Each of the Borrower, each Subsidiary and each other 

Investment Firm is duly registered, licensed or qualified as an investment 

adviser or broker-dealer in each State of the United States where the conduct of 

its business requires such registration, licensing or qualification and is in 

compliance in all material respects with all Federal and State laws requiring 

such registration, licensing or qualification, except to the extent the failure 

to be so registered, licensed or qualified or to be in such compliance will not 

have, in the case of Federal laws, or could not reasonably be expected to have, 

in the case of State laws, a Material Adverse Effect. 

 

               4.13.   INVESTMENT ADVISORY AGREEMENTS. Each of the investment 

advisory agreements, distribution agreements and shareholder or other servicing 

contracts to which the Borrower, any Subsidiary or other Investment Firm is a 

party is a legal, valid and binding obligation of the parties thereto 

enforceable against such parties in accordance with its terms, except as 

enforceability may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium or similar laws affecting the enforcement of 

creditors' rights generally and by general equitable principles (whether 

enforcement is sought by proceedings in equity or at law), except for failures 

which individually or in the aggregate could not reasonably be expected to have 

a Material Adverse Effect; and none of the Borrower, any Subsidiary or any other 

Investment Firm is in breach or violation of or in default under any such 

agreement or contract in any material respect which individually or in the 

aggregate could reasonably be expected to have 
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a Material Adverse Effect. The parties hereto understand that all clients have 

the right to terminate such investment advisory agreements at will. 

 

               4.14.   SUBSIDIARIES AND OTHER OWNERSHIP INTERESTS. The 

Subsidiaries listed on SCHEDULE 4.14 hereto constitute the only Subsidiaries of 

the Borrower as at the date hereof. The Borrower has as at the date hereof, 

directly or indirectly, an equity or other ownership interest in each Investment 

Firm and each other Person listed on SCHEDULE 4.14; and other than as set forth 

on such schedule, the Borrower has no such interest, directly or indirectly, in 

any other Person. 

 

               4.15.   PURPOSE OF LOANS. The proceeds of the Loans shall be used 

by the Borrower (i) to refinance loans outstanding under the Existing Facility, 

(ii) for working capital, capital expenditures and other general corporate 

purposes (including to make payments on the Zero-Coupon Bonds and any securities 

exchanged therefor and to make interest payments in respect of the Feline Prides 

Senior Notes), (iii) to make Acquisitions and other investments (including 

acquisitions of additional Capital Stock in Subsidiaries and Affiliates of the 

Borrower) and (iv) to pay fees and expenses to be incurred in connection with 

the foregoing and in connection with the execution and delivery of the Loan 

Documents. 

 

               4.16.   ACCURACY AND COMPLETENESS OF INFORMATION. To the best of 

the Borrower's knowledge, the documents furnished and the statements made in 

writing to the Lenders by or on behalf of the Borrower in connection with the 

negotiation, preparation or execution of this Agreement or any of the other Loan 

Documents, taken as a whole, do not contain any untrue statement of fact 

material to the credit worthiness of the Borrower or omit to state any such 

material fact necessary in order to make the statements contained therein not 

misleading, in either case which has not been corrected, supplemented or 

remedied by subsequent documents furnished or statements made in writing to the 

Lenders prior to the date hereof. 

 

               4.17.   PLEDGE AGREEMENTS. The provisions of the Pledge 

Agreements are effective to create in favor of the Administrative Agent a legal, 

valid and enforceable security interest in all right, title and interest of the 

Loan Party that is party thereto in the collateral covered thereby and all 

necessary actions have been taken to create a first priority perfected Lien in 

such collateral. 



 

                         SECTION 5. CONDITIONS PRECEDENT 

 

               5.1.    CONDITIONS TO INITIAL LOANS. The agreement of each Lender 

to make its initial Loan is subject to the satisfaction, immediately prior to or 

concurrently with the making of such Loan, of the following conditions 

precedent: 

 

               (a) LOAN DOCUMENTS. The Administrative Agent shall have received 

          (i) this Agreement, executed and delivered by a duly authorized 

          officer of the Borrower, with a counterpart for each Lender and (ii) 

          the Pledge Agreements, each executed and delivered by a duly 

          authorized officer of the parties thereto, with a counterpart or a 

          conformed copy for each Lender. 

 

               (b) RELATED AGREEMENTS. The Administrative Agent shall have 

          received true and correct copies of each of the existing Revenue 

          Sharing Agreements and any purchase 
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          agreements executed in connection with an Acquisition or proposed 

          Acquisition (either of which is expected to occur on or after the 

          Closing Date), and such other documents or instruments as may be 

          reasonably requested by the Administrative Agent (including a copy of 

          any debt instrument, security agreement or other material contract to 

          which the Borrower or any Subsidiary may be a party). 

 

               (c) NOTES. The Administrative Agent shall have received, for the 

          account of each Lender that has requested the same, a Note made by the 

          Borrower conforming to the requirements of this Agreement, and 

          executed by a duly authorized officer of the Borrower. 

 

               (d) BORROWER CERTIFICATE. The Administrative Agent shall have 

          received, with a counterpart for each Lender, a certificate of the 

          Borrower, dated the Closing Date, substantially in the form of EXHIBIT 

          C, with appropriate insertions and attachments, satisfactory in form 

          and substance to the Administrative Agent, executed by two Responsible 

          Officers. 

 

               (e) CORPORATE PROCEEDINGS OF THE LOAN PARTIES. The Administrative 

          Agent shall have received, with a counterpart for each Lender, a copy 

          of the resolutions, in form and substance satisfactory to the 

          Administrative Agent, of the Board of Directors (or similar governing 

          body) of each Loan Party authorizing (i) the execution, delivery and 

          performance of the Loan Documents to which it is a party, (ii) in the 

          case of the Borrower only, the borrowings contemplated hereunder and 

          (iii) the granting by it (to the extent applicable) of the Liens 

          created pursuant to the Pledge Agreements, certified by the Secretary 

          or an Assistant Secretary of such Loan Party as of the Closing Date, 

          which certificate shall be in form and substance satisfactory to the 

          Administrative Agent and shall state that the resolutions thereby 

          certified have not been amended, modified, revoked or rescinded. 

 

               (f) INCUMBENCY CERTIFICATE. The Administrative Agent shall have 

          received, with a counterpart for each Lender, a certificate of each 

          Loan Party, dated the Closing Date, as to the incumbency and signature 

          of the officers of such Loan Party executing any Loan Document, 

          satisfactory in form and substance to the Administrative Agent, 

          executed by the President or any Vice President and the Secretary or 

          any Assistant Secretary of such Loan Party. 

 

               (g) CORPORATE DOCUMENTS. The Administrative Agent shall have 

          received, with a counterpart for each Lender, true and complete copies 

          of the certificate of incorporation and by-laws (or similar 

          organizational documents) of each Loan Party, certified as of the 

          Closing Date as complete and correct copies thereof by the Secretary 

          or an Assistant Secretary of such Loan Party. 

 

               (h) FEES. All fees payable by the Borrower to the Administrative 

          Agent, the Arranger and any Lender on or prior to the Closing Date 

          pursuant to this Agreement or pursuant to the Commitment Letter and 

          Fee Letter, each dated April 18, 2002, among Bank of America, the 

          Arranger and the Borrower shall have been paid in full, in each case 

          in the amounts and on the dates set forth herein or therein. 
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               (i) ATTORNEY COSTS. The Administrative Agent shall have received 



          evidence of payment by the Borrower of all Attorney Costs of the 

          Administrative Agent to the extent invoiced prior to or on the Closing 

          Date, plus such additional amounts of Attorney Costs as shall 

          constitute the Administrative Agent's reasonable estimate of Attorney 

          Costs incurred or to be incurred by it through the closing proceedings 

          (PROVIDED that such estimate shall not thereafter preclude a final 

          settling of accounts between the Borrower and the Administrative 

          Agent). 

 

               (j) LEGAL OPINION. The Administrative Agent shall have received, 

          with a counterpart for each Lender, the executed legal opinion of 

          Goodwin Procter LLP, counsel to the Borrower and its Subsidiaries, 

          substantially in the form of EXHIBIT D. Such legal opinion shall cover 

          such other matters incident to the transactions contemplated by this 

          Agreement as the Administrative Agent may reasonably require. 

 

               (k) PLEDGED STOCK AND OTHER EQUITY INTERESTS; TRANSFER POWERS. 

          The Administrative Agent shall have received all certificates 

          representing the shares of Capital Stock pledged pursuant to the 

          Pledge Agreements, together with an undated transfer power, in form 

          and substance satisfactory to the Administrative Agent, for each such 

          certificate executed in blank by a duly authorized officer of the 

          pledgor thereof. 

 

               (l) ACTIONS TO PERFECT LIENS. The Administrative Agent shall have 

          received evidence in form and substance satisfactory to it that all 

          filings, recordings, registrations and other actions, including the 

          filing of duly executed financing statements on form UCC-1, necessary 

          or, in the opinion of the Administrative Agent, desirable to perfect 

          the Liens created by the Pledge Agreements shall have been completed. 

 

               (m) LIEN SEARCHES. The Administrative Agent shall have received 

          the results of a recent search, by a Person satisfactory to the 

          Administrative Agent, of the Uniform Commercial Code, judgment and tax 

          lien filings which may have been filed with respect to personal 

          property of the Borrower and the other Loan Parties, and the results 

          of such search shall be satisfactory to the Administrative Agent. 

 

               (n) EXISTING FACILITY. The Administrative Agent shall have 

          received evidence satisfactory to it that all accrued but unpaid fees 

          payable and all principal of and accrued but unpaid interest on any 

          loans made under the Existing Facility shall be paid in full from the 

          proceeds of the first advance hereunder and that the Existing Facility 

          shall thereupon be terminated and that all Liens securing the 

          obligations under the Existing Facility have been, or concurrently 

          with the Closing Date will be, released. 

 

               5.2.    CONDITIONS TO EACH LOAN. The agreement of each Lender to 

make any Loan requested to be made by it on any date (including its initial Loan 

but excluding any repricing or conversion of any then outstanding Loan) is 

subject to the satisfaction of the following conditions precedent: 

 

               (a) REPRESENTATIONS AND WARRANTIES. Each of the representations 

          and warranties made by any Loan Party in or pursuant to the Loan 

          Documents shall be true and correct in all material respects on and as 

          of such date as if made on and as of such date; PROVIDED 
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          that (i) representations and warranties made with reference to a 

          specific date shall remain true and correct as of such date only and 

          (ii) representations and warranties shall not be required to remain 

          true to the extent changes have resulted from actions permitted 

          hereunder. 

 

               (b) NO DEFAULT. No Default shall have occurred and be continuing 

          on such date or after giving effect to the Loans requested to be made 

          on such date. 

 

               (c) NOTICE OF BORROWING. The Administrative Agent shall have 

          received a notice of borrowing pursuant to SECTION 2.2 (or in the case 

          of Swingline Loans, pursuant to SECTION 2.8). 

 

               (d) USE OF PROCEEDS. A Responsible Officer shall have delivered 

          to the Administrative Agent a certificate to the effect that the 

          proceeds of such Loan will be used in accordance with SECTION 4.15 and 

          specifying in reasonable detail the proposed use of the proceeds 

          thereof; PROVIDED that with respect to borrowings of Swingline Loans, 

          such information may be given by telephone and confirmed promptly in 

          writing. 



 

Each borrowing by the Borrower hereunder shall constitute a representation and 

warranty by the Borrower as of the date thereof that the conditions contained in 

this SECTION 5.2 have been satisfied. 

 

                        SECTION 6. AFFIRMATIVE COVENANTS 

 

               The Borrower hereby agrees that, so long as the Commitments 

remain in effect or any amount is owing to any Lender or the Administrative 

Agent hereunder or under any other Loan Document, the Borrower shall and (except 

in the case of delivery of financial information, reports and notices) shall 

cause each of its Subsidiaries to: 

 

               6.1.    FINANCIAL STATEMENTS. Furnish to the Administrative Agent 

(which shall promptly furnish to the other Lenders): 

 

               (a) as soon as available, but in any event within 90 days after 

          the end of each fiscal year of the Borrower, copies of the 

          consolidated and consolidating balance sheets of the Borrower and its 

          Subsidiaries as at the end of such year and the related consolidated 

          and consolidating statements of income and retained earnings and of 

          cash flows for such year, and setting forth in each case in 

          comparative form the figures for the previous year and, in the case of 

          the consolidated statements only, reported on without a "going 

          concern" or like qualification or exception, or qualification arising 

          out of the scope of the audit, by PricewaterhouseCoopers LLP or other 

          independent certified public accountants of nationally recognized 

          standing; and 

 

               (b) as soon as available, but in any event not later than 45 days 

          after the end of each of the first three quarterly periods of each 

          fiscal year of the Borrower, copies of the unaudited consolidated and 

          consolidating balance sheets of the Borrower and its Subsidiaries as 

          at the end of such quarter and the related unaudited consolidated and 

          consolidating statements of income and retained earnings and of cash 

          flows for such quarter and the portion of the fiscal year through the 

          end of such quarter, and setting forth 
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          in each case in comparative form the figures for the previous year, 

          certified by a Responsible Officer as being fairly stated in all 

          material respects (subject to normal year-end audit adjustments). 

 

All such financial statements shall be complete and correct in all material 

respects and shall be prepared in reasonable detail and in accordance with GAAP 

applied consistently throughout the periods reflected therein and with prior 

periods (subject, in the case of interim financial statements, to year end 

adjustments and the absence of footnotes). 

 

               6.2.    CERTIFICATES; OTHER INFORMATION. Furnish to the 

Administrative Agent (which shall promptly furnish to the other Lenders): 

 

               (a) concurrently with the delivery of the financial statements 

          referred to in SECTION 6.1(a), a certificate of the independent 

          certified public accountants reporting on such financial statements 

          stating that in making the examination necessary therefor no knowledge 

          was obtained of any Default, except as specified in such certificate; 

 

               (b) concurrently with the delivery of the financial statements 

          referred to in SECTIONS 6.1(a) and (b), (i) a duly completed 

          Compliance Certificate signed by a Responsible Officer (A) stating 

          that, to the best of such Officer's knowledge, no Default exists, 

          except as specified in such certificate; (B) containing a computation 

          of each of the financial ratios and restrictions set forth in SECTION 

          7.1; and (C) describing in reasonable detail any material change in 

          accounting policies or financial reporting practices by the Borrower 

          or any Subsidiary and (ii) a listing for each Investment Firm of its 

          aggregate assets under management as of the end of the period covered 

          by such financial statements; 

 

               (c) within five days after the same are filed, copies of all 

          financial statements and reports which the Borrower may make to, or 

          file with, the Securities and Exchange Commission or any successor or 

          analogous Governmental Authority; 

 

               (d) within five Business Days after the consummation of any 

          Acquisition of a new Investment Firm for which more than $5,000,000 in 

          aggregate consideration was paid (including any non-cash 

          consideration), (A) copies of the most recent audited (and, if later, 



          or, if audited statements are not available, unaudited) financial 

          statements of the Investment Firm which is the subject of such 

          Acquisition, (B) copies of the purchase agreement or other acquisition 

          document (including any Revenue Sharing Agreement) executed or to be 

          executed by the Borrower or any Subsidiary in connection with such 

          Acquisition, (C) an unaudited PRO FORMA consolidated balance sheet of 

          the Borrower and its Subsidiaries as at a recent date but prepared as 

          though the closing of such Acquisition had occurred on or prior to 

          such date and related PRO FORMA calculations, indicating compliance on 

          a PRO FORMA basis as at such date and for the periods then ended with 

          the financial covenants set forth in SECTION 7.1 and (D) a copy of the 

          most recent Form ADV, if any, filed under the Investment Advisers Act 

          in respect to any Investment Firm which is the subject of such 

          Acquisition; 
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               (e) concurrently with the delivery of the financial statements 

          referred to in SECTIONS 6.1(a) and (b), with respect to the 

          consummation of any Acquisition during the most recently ended fiscal 

          quarter of the Borrower of a new Investment Firm for which no more 

          than $5,000,000 in aggregate consideration was paid (including any 

          non-cash consideration), (A) copies of the most recent audited (and, 

          if later, or, if audited statements are not available, unaudited) 

          financial statements of the Investment Firm which is the subject of 

          such Acquisition, (B) copies of the purchase agreement or other 

          acquisition document (including any Revenue Sharing Agreement) 

          executed or to be executed by the Borrower or any Subsidiary in 

          connection with such Acquisition, (C) an unaudited PRO FORMA 

          consolidated balance sheet of the Borrower and its Subsidiaries as at 

          a recent date but prepared as though the closing of such Acquisition 

          had occurred on or prior to such date and related PRO FORMA 

          calculations, indicating compliance on a PRO FORMA basis as at such 

          date and for the periods then ended with the financial covenants set 

          forth in SECTION 7.1 and (D) a copy of the most recent Form ADV, if 

          any, filed under the Investment Advisers Act in respect to any 

          Investment Firm which is the subject of such Acquisition; 

 

               (f) concurrently with the delivery of the financial statements 

          referred to in SECTIONS 6.1(a) and (b), notice of the consummation of 

          any Acquisition of additional Capital Stock of an existing Investment 

          Firm during the most recently ended fiscal quarter of the Borrower; 

 

               (g) promptly, such additional financial and other information and 

          documents (including a copy of any debt instrument, security agreement 

          or other material contract to which the Borrower or any Subsidiary may 

          be party) as any Lender may, through the Administrative Agent, from 

          time to time reasonably request. 

 

          Documents required to be delivered pursuant to SECTION 6.1(a) or (b) 

or SECTION 6.2(c) (to the extent any such documents are included in materials 

otherwise filed with the SEC) may be delivered electronically and if so 

delivered, shall be deemed to have been delivered on the date (i) on which the 

Borrower posts such documents, or provides a link thereto, on the Borrower's 

website on the Internet at the website address listed on SCHEDULE I; or (ii) on 

which such documents are posted on the Borrower's behalf on 

IntraLinks/IntraAgency or another relevant website, if any, to which each Lender 

and the Administrative Agent have access (whether a commercial, third-party 

website or a website sponsored by the Administrative Agent); PROVIDED that: (i) 

the Borrower shall deliver paper copies of such documents to the Administrative 

Agent or any Lender that requests the Borrower to deliver such paper copies 

until a written request to cease delivering paper copies is given by the 

Administrative Agent or such Lender and (ii) the Borrower shall notify (which 

may be by facsimile or electronic mail) the Administrative Agent and each Lender 

of the posting of any such documents and immediately following such notification 

the Borrower shall provide to the Administrative Agent by electronic mail 

electronic versions (I.E., soft copies) of such documents. Notwithstanding 

anything contained herein, in every instance the Borrower shall be required to 

provide paper copies of the Compliance Certificates required by SECTION 6.2(b) 

to the Administrative Agent. Except for such Compliance Certificates, the 

Administrative Agent shall have no obligation to request the delivery or to 

maintain copies of the documents referred to above, and in any event shall have 

no responsibility 
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to monitor compliance by the Borrower with any such request for delivery, and 

each Lender shall be solely responsible for requesting delivery to it or 

maintaining its copies of such documents. 



 

               6.3.    PAYMENT OF OBLIGATIONS. Pay, discharge or otherwise 

satisfy at or before maturity or before they become delinquent, as the case may 

be, all its obligations of whatever nature, except (i) where the amount or 

validity thereof is currently being contested in good faith by appropriate 

proceedings and reserves in conformity with GAAP with respect thereto have been 

provided on the books of the Borrower or the applicable Subsidiary, as the case 

may be, and (ii) where the failure to do so could not have a Material Adverse 

Effect. 

 

               6.4.    CONDUCT OF BUSINESS AND MAINTENANCE OF EXISTENCE. 

Continue to engage in business of the same general type as now conducted and 

purported to be conducted by it and preserve, renew and keep in full force and 

effect its corporate existence and take all reasonable action to maintain all 

rights, registrations, licenses, privileges and franchises necessary or 

desirable in the normal conduct of its business (including all such 

registrations under the Investment Advisers Act and all material investment 

advisory agreements, distribution agreements and shareholding and other 

administrative servicing contracts) except as otherwise permitted pursuant to 

SECTION 7.5 and except for failures which individually and in the aggregate 

could not reasonably be expected to have a Material Adverse Effect; comply, and 

to the extent reasonably within its control, cause each Investment Firm and Fund 

(which is sponsored by an Investment Firm) to comply, with all Contractual 

Obligations and Requirements of Law except to the extent that failure to comply 

therewith could not, in the aggregate, reasonably be expected to have a Material 

Adverse Effect. 

 

               6.5.    MAINTENANCE OF PROPERTY; INSURANCE. Keep all property 

useful and necessary in its business in good working order and condition, except 

where the failure to do so would not have a Material Adverse Effect; maintain 

with financially sound and reputable insurance companies insurance on all its 

property in at least such amounts and against at least such risks as are usually 

insured against in the same general area by companies engaged in the same or a 

similar business, except where the failure to do so would not have a Material 

Adverse Effect, and furnish to the Administrative Agent, upon request, full 

information as to the insurance carried. 

 

               6.6.    INSPECTION OF PROPERTY; BOOKS AND RECORDS; DISCUSSIONS. 

Keep proper books of records and account in which full, true and correct 

entries, in all material respects in conformity with all Requirements of Law and 

sufficient to permit the preparation of financial statements in accordance with 

GAAP, shall be made of all dealings and transactions in relation to its business 

and activities, except, in the case of Requirements of Law, where the failure to 

do so would not have a Material Adverse Effect; and permit representatives of 

the Administrative Agent or any Lender to visit and inspect any of its 

properties and examine and make abstracts from any of its books and records at 

any reasonable time and as often as may reasonably be desired and upon at least 

three days prior notice or such lesser period of time as may be acceptable to 

the Borrower or the relevant Subsidiary, as the case may be, and to discuss the 

business, operations, properties and financial and other condition of the 

Borrower and its Subsidiaries with officers and employees of the Borrower and 

its Subsidiaries and with its independent certified public accountants (PROVIDED 

that with respect to Subsidiaries, other than during the existence of a Default, 

the Borrower shall have complied with this obligation if it shall 
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have used its commercially reasonable efforts to cause its Subsidiaries to allow 

the Administrative Agent and/or the applicable Lender pursuant to the foregoing 

terms and conditions to visit and inspect the properties of such Subsidiaries 

and examine and make abstracts from any of the books and records of such 

Subsidiaries and to discuss the business, operations, properties and financial 

and other condition of such Subsidiaries with officers and employees of such 

Subsidiaries and with their independent certified public accountants). 

 

               6.7.    NOTICES. Promptly give notice to the Administrative Agent 

and each Lender of: 

 

               (a) the occurrence of any Default; 

 

               (b) any (i) default or event of default under any Contractual 

          Obligation of the Borrower or any Subsidiary or (ii) litigation, 

          investigation or proceeding which may exist at any time between the 

          Borrower or any Subsidiary and any Governmental Authority, which in 

          either case, if not cured or if adversely determined, as the case may 

          be, could reasonably be expected to have a Material Adverse Effect; 

 

               (c) any litigation or proceeding affecting the Borrower or any 

          Subsidiary or any "affiliated person" of the Borrower or any 

          Subsidiary within the meaning of the Investment Company Act in which 



          (i) the amount involved is $7,500,000 or more and not covered by 

          insurance or (ii) injunctive or similar relief is sought and which, in 

          the case of this CLAUSE (ii), could reasonably be expected to have a 

          Material Adverse Effect; 

 

               (d) the following events, as soon as possible and in any event 

          within 30 days after the Borrower knows or has reason to know thereof: 

          (i) the occurrence or expected occurrence of any Reportable Event with 

          respect to any Plan, or any withdrawal from, or the termination, 

          Reorganization or Insolvency of any Multiemployer Plan or (ii) the 

          institution of proceedings or the taking of any other action by the 

          PBGC or the Borrower or any Commonly Controlled Entity or any 

          Multiemployer Plan with respect to the withdrawal from, or the 

          terminating, Reorganization or Insolvency of, any Plan; 

 

               (e) any suspension or termination of the registration of any 

          Subsidiary or other Investment Firm as an investment adviser under the 

          Investment Advisers Act, or of any registration as a broker-dealer 

          under the Securities Acts or under any applicable state statute which 

          is material to the business thereof, or any cancellation or expiration 

          without renewal of any investment advisory agreement, distribution 

          agreement or shareholder or other administrative servicing contract to 

          which the Borrower or any Subsidiary or other Investment Firm is a 

          party the revenues under which have exceeded in the most recent fiscal 

          year of the Borrower or such Investment Firm, as the case may be, 

          $10,000,000; 

 

               (f) any event which could reasonably be expected to have a 

          Material Adverse Effect on the Borrower and its Subsidiaries taken as 

          a whole; 

 

               (g) any public announcement by Moody's or S&P of any change in 

          the Debt Rating; and 

 

               (h) the creation or acquisition of a new Subsidiary. 
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Each notice pursuant to this SECTION 6.7 shall be accompanied by a statement of 

a Responsible Officer setting forth details of the occurrence referred to 

therein and stating what action the Borrower proposes to take with respect 

thereto, if any. 

 

               6.8.    STOCK PLEDGES. Promptly upon the consummation of the 

Acquisition of an Investment Firm or the formation of any new Subsidiary, 

execute and deliver or cause to be executed and delivered to the Administrative 

Agent a Pledge Agreement Supplement with respect to the pledge of the Capital 

Stock of such Investment Firm or new Subsidiary, held directly or indirectly 

(through a wholly-owned Subsidiary) by the Borrower, in form and substance 

reasonably satisfactory to the Administrative Agent, together with evidence in 

form and substance reasonably satisfactory to the Administrative Agent that all 

deliveries, filings, recordings, registrations and other actions, including the 

delivery of any certificates representing such Capital Stock, together, in the 

case of stock certificates, with an undated transfer power, in form and 

substance reasonably satisfactory to the Administrative Agent, for each such 

certificate executed in blank by a duly authorized officer of the pledgor 

thereof, and the filing of duly executed financing statements on form UCC-1, 

necessary or, in the opinion of the Administrative Agent, desirable to perfect 

the Liens created by such Pledge Agreement Supplement shall have been completed. 

Notwithstanding the foregoing, neither the Borrower nor any Subsidiary shall be 

required to pledge to the Administrative Agent more than 65% of the Capital 

Stock of any foreign Subsidiary. 

 

               6.9.    GUARANTEES. Promptly after any Person becomes a 

wholly-owned Subsidiary of the Borrower (and in any event within 10 days), cause 

such wholly-owned Subsidiary to (a) become a guarantor by executing and 

delivering to the Administrative Agent a counterpart of the Subsidiary Pledge 

Agreement or such other document as the Administrative Agent shall deem 

appropriate for such purpose, and (b) deliver to the Administrative Agent 

documents of the types referred to in SECTIONS 5.1(e), (f) and (g) and, if 

requested by the Administrative Agent, a favorable opinion of counsel to such 

Person (which shall cover, among other things, the legality, validity, binding 

effect and enforceability of the documentation referred to in CLAUSE (a)), all 

in form, content and scope reasonably satisfactory to the Administrative Agent. 

 

                          SECTION 7. NEGATIVE COVENANTS 

 

               The Borrower hereby agrees that, from and after the Closing Date 

and so long as the Commitments remain in effect or any amount is owing to any 

Lender or the Administrative Agent hereunder or under any other Loan Document, 



the Borrower shall not, and shall not permit any Subsidiary to, directly or 

indirectly: 

 

 

               7.1.    FINANCIAL CONDITION COVENANTS. 

 

               (a) MAINTENANCE OF NET WORTH. Permit Consolidated Net Worth at 

          any time during any period to be less than the sum of (i) 

          $483,000,000, PLUS (ii) 100% of the net cash proceeds (including any 

          cash proceeds of non-cash proceeds) of any net issuances by the 

          Borrower of any Capital Stock and any equity contributions to it after 

          the Closing 
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          Date, PLUS (iii) 50% of the positive Consolidated Net Income, if any, 

          for each completed fiscal quarter of the Borrower after June 30, 2002. 

 

               (b) INTEREST COVERAGE RATIO. Permit the ratio of (i) Consolidated 

          EBITDA to (ii) Consolidated Interest Expense for any Computation 

          Period to be less than 3.00 to 1.00. 

 

               (c) LEVERAGE RATIO. Permit the ratio of (i) the remainder of 

          Total Indebtedness MINUS a maximum of $50,000,000 of cash and Cash 

          Equivalents of the Borrower and its Subsidiaries as of the end of any 

          Computation Period to (ii) Adjusted Consolidated EBITDA for such 

          Computation Period to exceed 3.25 to 1.00. 

 

               7.2.    LIMITATION ON INDEBTEDNESS. Create, incur, assume or 

suffer to exist any Indebtedness, except: 

 

               (a) Indebtedness of the Borrower under this Agreement and the 

          other Loan Documents; 

 

               (b) unsecured Indebtedness of any Subsidiary owing to the 

          Borrower or any other Subsidiary or secured Indebtedness of any 

          Subsidiary owing to the Borrower or any other Subsidiary; 

 

               (c) Indebtedness of any Subsidiary incurred to finance its 

          working capital (or the working capital of any of its Subsidiaries), 

          in an aggregate principal amount not exceeding as to any Subsidiary 

          $2,500,000 at any time outstanding; 

 

               (d) Indebtedness of the Borrower incurred to finance its 

          acquisition of fixed or capital assets (whether pursuant to a deferred 

          purchase arrangement with a vendor, a loan, a Financing Lease or 

          otherwise) in an aggregate principal amount not exceeding $2,500,000 

          at any time outstanding; 

 

               (e) Indebtedness of a Person which becomes a Subsidiary after the 

          date hereof; PROVIDED that (i) such Indebtedness existed at the time 

          such Person became a Subsidiary and was not created in anticipation 

          thereof and (ii) immediately after such Person becomes a Subsidiary, 

          no Default shall have occurred and be continuing; 

 

               (f) Subordinated Indebtedness; 

 

               (g) Indebtedness of the Borrower and its Subsidiaries existing on 

          the date hereof, as described on SCHEDULE 7.2(g), and any Indebtedness 

          exchanged for the Zero-Coupon Bonds and the Feline Prides Senior 

          Notes, which Indebtedness is on economic terms, as a whole, at least 

          as favorable to the Borrower as the Zero-Coupon Bonds and the Feline 

          Prides Senior Notes, respectively, and on other terms, as a whole, not 

          more onerous to the Borrower than the Zero-Coupon Bonds and the Feline 

          Prides Senior Notes, respectively (IT BEING UNDERSTOOD AND AGREED that 

          SECTION 7.8 shall not limit the ability of the Borrower to consummate 

          such exchange); 
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               (h) Indebtedness of the type described in CLAUSE (g) of the 

          definition of Indebtedness incurred by the Borrower or any Subsidiary 

          in the ordinary course of business with reputable financial 

          institutions and not for speculative purposes; 

 

               (i) Indebtedness in the nature of deferred compensation to 

          employees in an aggregate principal amount not exceeding as to the 

          Borrower and its Subsidiaries $10,000,000 at any time outstanding; 

 



               (j) Indebtedness of any Subsidiary in an aggregate principal 

          amount not exceeding $25,000,000 at any time outstanding; provided 

          that the sum of all Indebtedness of all Subsidiaries under this 

          SECTION 7.2(j) shall not exceed $25,000,000 at any time outstanding; 

 

               (k) unsecured Indebtedness of the Borrower owing to any 

          Subsidiary or any Affiliate of the Borrower or any Subsidiary not 

          exceeding $80,000,000 in the aggregate at any time outstanding, in 

          each case related to the Borrower's cash management program with its 

          Affiliates; 

 

               (l) Indebtedness of the Borrower incurred to finance its working 

          capital (including any working capital lines of credit) in an 

          aggregate principal amount not exceeding $10,000,000 at any time 

          outstanding; 

 

               (m) Guarantee Obligations in respect of Indebtedness otherwise 

          permitted under this SECTION 7.2; and 

 

               (n) senior unsecured notes of the Borrower in an aggregate 

          principal amount not to exceed $200,000,000; PROVIDED that such notes 

          shall not be guaranteed by any Person that is not a Loan Party 

          (subject to CLAUSE (m) above). 

 

               7.3.    LIMITATION ON LIENS. Create, incur, assume or suffer to 

exist any Lien upon any of its property, assets or revenues, whether now owned 

or hereafter acquired, except for: 

 

               (a) Liens for taxes, assessments and other governmental charges 

          not yet due or which are being contested in good faith by appropriate 

          proceedings; PROVIDED that adequate reserves with respect thereto are 

          maintained on the books of the Borrower or its Subsidiaries, as the 

          case may be, in conformity with GAAP; 

 

               (b) carriers', warehousemen's, mechanics', materialmen's, 

          repairmen's or other like Liens arising in the ordinary course of 

          business which are not overdue for a period of more than 60 days or 

          which are being contested in good faith by appropriate proceedings; 

 

               (c) pledges or deposits in connection with workers' compensation, 

          unemployment insurance and other social security legislation; 

 

               (d) deposits to secure the performance of bids, trade contracts 

          (other than for borrowed money), leases, statutory obligations, surety 

          and appeal bonds, performance bonds and other obligations of a like 

          nature incurred in the ordinary course of business; 
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               (e) easements, rights-of-way, restrictions and other similar 

          encumbrances incurred in the ordinary course of business which, in the 

          aggregate, are not substantial in amount and which do not in any case 

          materially detract from the value of the property subject thereto or 

          materially interfere with the ordinary conduct of the business of the 

          Borrower or such Subsidiary; 

 

               (f) Liens securing Indebtedness of the Borrower or any Subsidiary 

          permitted by SECTION 7.2(d) or 7.2(j) incurred to finance the 

          acquisition of fixed or capital assets; PROVIDED that (i) such Liens 

          shall be created substantially simultaneously with the acquisition of 

          such fixed or capital assets, (ii) such Liens do not at any time 

          encumber any property other than the property financed by such 

          Indebtedness, (iii) the amount of Indebtedness secured thereby is not 

          increased and (iv) the principal amount of Indebtedness secured by 

          such Lien shall at no time exceed the purchase price of such property; 

 

               (g) Liens on the property or assets of a Person which becomes a 

          Subsidiary after the date hereof securing Indebtedness permitted by 

          SECTION 7.2(e); PROVIDED that (i) such Liens existed at the time such 

          Person became a Subsidiary and were not created in anticipation 

          thereof, (ii) any such Lien is not spread to cover any property or 

          assets of such Person after the time such Person becomes a Subsidiary, 

          and (iii) the amount of Indebtedness secured thereby is not increased; 

 

               (h) Liens arising by reason of any judgment, decree or order of 

          any court or other Governmental Authority, (i) if appropriate legal 

          proceedings which have been initiated for the review of such judgment, 

          decree or order are being diligently prosecuted and shall not have 

          been finally terminated or the period within which such proceedings 

          may be initiated shall not have expired or (ii) if such judgment, 



          decree or order shall have been discharged, within 45 days of the 

          entry thereof or execution thereof has been stayed pending appeal; 

 

               (i) Liens created pursuant to the Pledge Agreements; 

 

               (j) Liens existing, or provided for under arrangements existing, 

          as of the date hereof as described on SCHEDULE 7.3(j); and 

 

               (k) Liens securing Synthetic Lease Obligations permitted under 

          SECTION 7.15. 

 

               7.4.    LIMITATION ON GUARANTEE OBLIGATIONS. Create, incur, 

assume or suffer to exist any Guarantee Obligation except guarantees by the 

Borrower or any Subsidiary or Investment Firm of obligations of any of the 

Subsidiaries, which obligations are otherwise permitted under this Agreement, 

and except for (a) other Guarantee Obligations not exceeding $1,500,000 in the 

aggregate at any time, (b) Guarantee Obligations which constitute Indebtedness 

permitted under SECTION 7.2, (c) Guarantee Obligations of Subsidiaries created 

pursuant to the Subsidiary Pledge Agreement, (d) Guarantee Obligations with 

respect to Indebtedness of any Person which shall be incurred by such Person in 

anticipation of a majority interest therein being acquired by the Borrower or 

any Subsidiary and which shall be outstanding for no more than 30 days in an 

aggregate principal amount for all such Guarantee Obligations not 
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exceeding $10,000,000 at any one time outstanding or (e) Guarantee Obligations 

created pursuant to the Headquarters Lease. 

 

               7.5.    LIMITATION ON FUNDAMENTAL CHANGES. Enter into any merger, 

consolidation or amalgamation, or liquidate, wind up or dissolve itself (or 

suffer any liquidation or dissolution), or convey, sell, lease, assign, transfer 

or otherwise dispose of, all or substantially all of its property, business or 

assets (each a "disposition"), or make any material change in its present method 

of conducting business; unless (i) with respect to a merger, consolidation or 

amalgamation of a Subsidiary, if prior to such event the Borrower owned in 

excess of a 50% ownership interest, then after such event the Borrower shall (x) 

own in excess of a 50% ownership interest in, (y) be the managing member or 

general partner (or a Person with similar rights and obligations) of (whether 

directly or through a wholly-owned Subsidiary), or (z) have no ownership 

interest in, such Subsidiary or the surviving Person of such merger, 

consolidation or amalgamation, (ii) with respect to the liquidation, winding up 

or dissolution of a direct or indirect Subsidiary, the assets of such Subsidiary 

shall have been transferred to the Borrower or another Loan Party and the other 

shareholders, partners or members of such Subsidiary, and (iii) with respect to 

any disposition described above, the Net Proceeds thereof shall have been 

applied as set forth in SECTION 3.2 to the extent required. 

 

               7.6.    LIMITATION ON SALE OF ASSETS. Convey, sell, lease, 

assign, transfer or otherwise dispose (including in connection with sale 

leaseback transactions) of any of its property, business or assets (including 

receivables and leasehold interests), whether now owned or hereafter acquired, 

or, in the case of any Subsidiary, issue or sell any shares of such Subsidiary's 

Capital Stock to any Person other than the Borrower or any wholly-owned 

Subsidiary, except: 

 

               (a) the sale or other disposition of obsolete or worn out 

          property in the ordinary course of business; 

 

               (b) the sale or other disposition of any property in the ordinary 

          course of business; 

 

               (c) the sale or discount without recourse of accounts receivable 

          arising in the ordinary course of business in connection with the 

          compromise or collection thereof; 

 

               (d) the sale, issuance or other disposition of the Capital Stock 

          or other ownership interest of any Subsidiary or of an Investment Firm 

          in which the Borrower owns an ownership interest to partners, 

          officers, directors or employees of such Subsidiary or Investment 

          Firm; PROVIDED that the Borrower shall comply with the terms of 

          SECTION 3.2; and 

 

               (e) the sale or other disposition of (i) all or substantially all 

          the Capital Stock of a Subsidiary or Investment Firm (including both 

          Capital Stock held by the Borrower and its Subsidiaries and by the 

          other holders of Capital Stock of such Subsidiary or Investment Firm), 

          or (ii) all or substantially all the assets of a Subsidiary or 

          Investment Firm; PROVIDED that the Borrower shall comply with the 

          terms of SECTION 3.2. 
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               7.7.    LIMITATION ON LEASES. Permit the amount paid by the 

Borrower for lease obligations under operating leases to which the Borrower is a 

party (including any such leases entered into in connection with sale leaseback 

transactions) for any fiscal year of the Borrower to exceed $5,000,000 in the 

aggregate or permit a Subsidiary to make any such payment in respect of lease 

obligations except to the extent that any such payment is made out of that 

portion of its revenues designated as Operating Cash Flow (and not Free Cash 

Flow) under the relevant Revenue Sharing Agreement. 

 

               7.8.    LIMITATION ON DIVIDENDS. Declare or pay any dividend 

(other than dividends payable solely in common stock of the Borrower) on, or 

make any payment on account of, or set apart assets for a sinking or other 

analogous fund for, the purchase, redemption, defeasance, retirement or other 

acquisition of, any shares of any class of Capital Stock of the Borrower or any 

warrants or options to purchase any such Capital Stock, whether now or hereafter 

outstanding, or make any other distribution in respect thereof, either directly 

or indirectly, whether in cash or property or in obligations of the Borrower or 

any Subsidiary in an aggregate amount exceeding, for the Borrower and its 

Subsidiaries, $500,000 in any one fiscal year; PROVIDED that the Borrower may 

repurchase shares of its common stock as long as no Default shall have occurred 

and be continuing or would result therefrom. 

 

               7.9.    LIMITATION ON CAPITAL EXPENDITURES. Make or commit to 

make (by way of the acquisition of securities of a Person or otherwise) any 

expenditure in respect of the purchase or other acquisition of fixed or capital 

assets (excluding any such asset acquired in connection with normal replacement 

and maintenance programs properly charged to current operations) except in the 

case of the Borrower, for expenditures in the ordinary course of business not 

exceeding, in the aggregate for the Borrower during the Commitment Period 

$20,000,000 and except in the case of a Subsidiary, expenditures in respect of 

fixed or capital assets to the extent that such expenditures are made out of 

that portion of its revenues designated as Operating Cash Flow (and not Free 

Cash Flow) under the relevant Revenue Sharing Agreement. 

 

               7.10.   LIMITATION ON INVESTMENTS, LOANS AND ADVANCES. Make any 

advance, loan, extension of credit or capital contribution to, or purchase any 

stock, bonds, notes, debentures or other securities of or any assets 

constituting a business unit of, or make any other investment in, any Person, 

except: 

 

               (a) extensions of trade credit in the ordinary course of 

          business; 

 

               (b) investments in cash equivalents, including any such 

          investment that may be readily sold or otherwise liquidated in any 

          Fund for which any Subsidiary or other Investment Firm provides 

          management, advisory or administrative services and which principally 

          invests in cash equivalents; 

 

               (c) any investment in or loan or advance to an Investment Firm or 

          a Subsidiary or in any Person which, after giving effect to such 

          investment, will become a Subsidiary or an Investment Firm, if, after 

          giving effect to such investment, no Default shall have occurred and 

          be continuing (PROVIDED that such Investment Firm or Subsidiary is 

          engaged primarily in the Investment Management Business); 
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               (d) loans to officers of the Borrower or any Subsidiary in an 

          aggregate principal amount outstanding not to exceed $10,000,000; 

 

               (e) (i) loans and advances to employees of the Borrower or any 

          Subsidiary for travel, entertainment and relocation expenses in the 

          ordinary course of business in an aggregate amount for the Borrower 

          and its Subsidiaries not to exceed $500,000 at any one time 

          outstanding (other than as permitted in SECTION 7.10(f)) and (ii) in 

          the case of a Subsidiary, loans and advances to employees for travel, 

          entertainment and relocation expenses in the ordinary course of 

          business to the extent that such loans and advances are made out of 

          that portion of its revenues designated as Operating Cash Flow (and 

          not Free Cash Flow) under the relevant Revenue Sharing Agreement; 

 

               (f) to the extent made out of the portion of the revenues of a 

          Subsidiary which is designated as Operating Cash Flow (and not Free 

          Cash Flow) under the relevant Revenue Sharing Agreements; 

 



               (g) other than as permitted in SECTION 7.10(f), investments in 

          any Fund or financial product for which any Subsidiary provides 

          management, advisory or administrative services in an aggregate amount 

          not to exceed $5,000,000 at any one time outstanding; 

 

               (h) any purchase by the Borrower required by the Trust Indenture 

          dated as of December 21, 2001 between the Borrower and First Union 

          National Bank, as trustee (as supplemented by the First Supplemental 

          Indenture between the Borrower and First Union National Bank, as 

          trustee, dated as of December 21, 2001), and any purchase by the 

          Borrower of the Zero-Coupon Bonds required by the Indenture dated as 

          of May 7, 2001 between the Borrower and First Union National Bank, as 

          trustee; and 

 

               (i) Indebtedness received by the Borrower or any Subsidiary as 

          consideration in a sale or other disposition permitted under SECTION 

          7.6(d) or (e) in an aggregate principal amount not to exceed 

          $25,000,000 at any time outstanding. 

 

               7.11.   LIMITATION ON PAYMENTS OF SUBORDINATED INDEBTEDNESS. Make 

any payment (including any cash payment of interest) or prepayment on or 

redemption, defeasance or purchase of any Subordinated Indebtedness; PROVIDED 

that as long as no Default exists or would result therefrom and the terms of 

such Subordinated Indebtedness otherwise permit, the Borrower may make payments 

(including redemptions, defeasances or repurchases) in cash or otherwise due on 

(a) the Subordinated Payment Notes as required thereunder in an aggregate amount 

not exceeding $60,000,000 during the term of this Agreement, (b) Subordinated 

Indebtedness constituting intercompany Indebtedness otherwise permitted 

hereunder, as required thereunder and (c) other Subordinated Indebtedness in an 

aggregate amount not exceeding $10,000,000 during the term of this Agreement. 

 

               7.12.   RESTRICTION ON AMENDMENTS TO REVENUE SHARING AGREEMENTS. 

Amend or modify the terms of a Revenue Sharing Agreement such that, as a result 

of such amendment or modification, a material adverse effect on the business, 

operations, property, condition (financial or otherwise) or prospects of the 

Borrower and its Subsidiaries, taken as a whole, would occur. 
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               7.13.   LIMITATION ON TRANSACTIONS WITH AFFILIATES. Except as 

described on SCHEDULE 7.13 and as otherwise expressly permitted under this 

Agreement, enter into any transaction, including any purchase, sale, lease or 

exchange of property or the rendering of any service, with any Affiliate (other 

than the Borrower or a Subsidiary) unless such transaction is (a) otherwise 

expressly permitted under this Agreement or (b) in the ordinary course of the 

Borrower's or such Subsidiary's business and upon fair and reasonable terms no 

less favorable to the Borrower or such Subsidiary, as the case may be, than it 

would obtain in a comparable arm's length transaction with a Person which is not 

an Affiliate; PROVIDED that the following transactions shall be permitted under 

this SECTION 7.13: (i) the providing of business services by the Borrower or any 

Subsidiary to any Investment Firm in the ordinary course of business and (ii) 

transactions between the Borrower or any Subsidiary or any officer, director, 

individual stockholder, partner or member (or an entity wholly owned by such an 

individual) and any Fund or other Investment Company sponsored by the Borrower 

or any Subsidiary or for which the Borrower or any Subsidiary provides advisory, 

administrative, supervisory, management, consulting or similar services, that 

are otherwise permissible under the Investment Company Act, the Investment 

Advisers Act and the applicable management contracts. 

 

               7.14.   LIMITATION ON CHANGES IN FISCAL YEAR. Permit the fiscal 

year of the Borrower to end on a day other than December 31. 

 

               7.15.   LIMITATION ON SYNTHETIC LEASE OBLIGATIONS. Create, incur, 

assume or suffer to exist Synthetic Lease Obligations representing principal in 

an amount exceeding $25,000,000 in the aggregate at any one time outstanding. 

 

               7.16.   LIMITATION ON ACQUISITIONS. Make any Acquisition of an 

Investment Firm where the Capital Stock of such Investment Firm is held directly 

by any Person other than the Borrower or a wholly-owned Subsidiary; PROVIDED 

that non-wholly-owned Subsidiaries shall be permitted to make Acquisitions of 

Investment Firms if, at the time of consummation of any such Acquisition, the 

EBITDA of all Investment Firms (for the four fiscal quarters of the Borrower 

most-recently ended) held directly by Persons other than the Borrower or a 

wholly-owned Subsidiary does not exceed 5% of Consolidated EBITDA for the four 

fiscal quarters of the Borrower most recently ended (adjusted by giving effect 

on a pro forma basis to such Acquisition) (IT BEING UNDERSTOOD AND AGREED that 

the EBITDA of Investment Firms held directly by Persons other than the Borrower 

or a wholly-owned Subsidiary shall not be taken into account in calculating such 

5% limit if such Person has pledged an amount of the Capital Stock of such 

Investment Firm that is at least proportionate to the Borrower's direct or 



indirect ownership interest in such Person). By way of illustration, if 

Subsidiary A, a non-wholly-owned direct Subsidiary of which the Borrower owns 

80% of the Capital Stock, acquires 1,000 shares of the Capital Stock of 

Investment Firm A, the EBITDA of Investment Firm A would not count towards the 

5% limit if Subsidiary A pledges at least 800 shares of the Capital Stock of 

Investment Firm A (I.E., 1,000 shares TIMES 80%). 

 

                          SECTION 8. EVENTS OF DEFAULT 

 

               If any of the following events shall occur and be continuing: 

 

                                      -48- 

 

 

               (a) The Borrower shall fail to pay any principal of any Loan when 

          due in accordance with the terms hereof; or the Borrower shall fail to 

          pay any interest on any Loan, or any other amount payable hereunder, 

          within five days after any such interest or other amount becomes due 

          in accordance with the terms hereof; or 

 

               (b) Any representation or warranty made or deemed made by the 

          Borrower or any other Loan Party herein or in any other Loan Document 

          or which is contained in any certificate, document or financial or 

          other statement furnished by it at any time under or in connection 

          with this Agreement or any such other Loan Document shall prove to 

          have been incorrect in any material respect on or as of the date made 

          or deemed made; or 

 

               (c) The Borrower or any other Loan Party shall default in the 

          observance or performance of any agreement contained in (i) 

          SECTION 6.4, 6.7(a), 6.8, 6.9 or SECTION 7 hereof and, if such default 

          is by a Loan Party other than the Borrower, such default shall 

          continue unremedied for a period of 10 days after an officer of the 

          Borrower obtains knowledge thereof; or (ii) Section 5 of either Pledge 

          Agreement; or 

 

               (d) The Borrower or any other Loan Party shall default in the 

          observance or performance of any other agreement contained herein or 

          in any other Loan Document (other than as provided in SUBSECTIONS (a) 

          through (c) of this Section), and such default shall continue 

          unremedied for a period of 30 days; or 

 

               (e) The Borrower or any Subsidiary shall (i) default in any 

          payment of principal of or interest on any Indebtedness (other than 

          the Loans) or in the payment of any other Guarantee Obligation, in 

          either case in an outstanding principal amount in excess of 

          $5,000,000, beyond the period of grace (not to exceed 30 days), if 

          any, provided in the instrument or agreement under which such 

          Indebtedness or Guarantee Obligation was created; or (ii) default in 

          the observance or performance of any other agreement or condition 

          relating to any such Indebtedness or Guarantee Obligation or contained 

          in any instrument or agreement evidencing, securing or relating 

          thereto, or any other event shall occur or condition exist, the effect 

          of which default or other event or condition is to cause, or to permit 

          the holder or holders of such Indebtedness or beneficiary or 

          beneficiaries of such Guarantee Obligation (or a trustee or agent on 

          behalf of such holder or holders or beneficiary or beneficiaries) to 

          cause, with the giving of notice if required, such Indebtedness to 

          become due prior to its stated maturity or such Guarantee Obligation 

          to become payable; or 

 

               (f) (i) The Borrower or any Subsidiary shall commence any case, 

          proceeding or other action (A) under any existing or future law of any 

          jurisdiction, domestic or foreign, relating to bankruptcy, insolvency, 

          reorganization or relief of debtors, seeking to have an order for 

          relief entered with respect to it, or seeking to adjudicate it a 

          bankrupt or insolvent, or seeking reorganization, arrangement, 

          adjustment, winding-up, liquidation, dissolution, composition or other 

          relief with respect to it or its debts, or (B) seeking appointment of 

          a receiver, trustee, custodian, conservator or other similar official 

          for it or for all or any substantial part of its assets, or the 

          Borrower or any Subsidiary shall make a general assignment for the 

          benefit of its creditors; or (ii) there shall be commenced against the 

          Borrower or any Subsidiary any case, proceeding or other action of a 

          nature 
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          referred to in CLAUSE (i) above which (A) results in the entry of an 

          order for relief or any such adjudication or appointment or (B) 



          remains undismissed, undischarged or unbonded for a period of 60 days; 

          or (iii) there shall be commenced against the Borrower or any 

          Subsidiary, any case, proceeding or other action seeking issuance of a 

          warrant of attachment, execution, distraint or similar process against 

          all or any substantial part of its assets which results in the entry 

          of an order for any such relief which shall not have been vacated, 

          discharged, or stayed or bonded pending appeal within 60 days from the 

          entry thereof; or (iv) the Borrower or any Subsidiary shall take any 

          action in furtherance of, or indicating its consent to, approval of, 

          or acquiescence in, any of the acts set forth in CLAUSE (i), (ii) or 

          (iii) above; or (v) the Borrower or any Subsidiary shall generally 

          not, or shall be unable to, or shall admit in writing its inability 

          to, pay its debts as they become due; or 

 

               (g) (i) Any Person shall engage in any "prohibited transaction" 

          (as defined in Section 406 of ERISA or Section 4975 of the Code) 

          involving any Plan maintained by the Borrower or any Subsidiary, (ii) 

          any "accumulated funding deficiency" (as defined in Section 302 of 

          ERISA), whether or not waived, shall exist with respect to any Plan, 

          (iii) a Reportable Event shall occur with respect to, or proceedings 

          shall commence to have a trustee appointed, or a trustee shall be 

          appointed, to administer or to terminate, any Single Employer Plan, 

          which Reportable Event or commencement of proceedings or appointment 

          of a trustee is, in the reasonable opinion of the Required Lenders, 

          likely to result in the termination of such Plan for purposes of Title 

          IV of ERISA, (iv) any Single Employer Plan shall terminate for 

          purposes of Title IV of ERISA, (v) the Borrower or any Commonly 

          Controlled Entity shall, or in the reasonable opinion of the Required 

          Lenders is likely to, incur any liability in connection with a 

          withdrawal from, or the Insolvency or Reorganization of, a 

          Multiemployer Plan or (vi) any other event or condition shall occur or 

          exist, with respect to a Plan; and in each case in CLAUSES (i) through 

          (vi) above, such event or condition, together with all other such 

          events or conditions, if any, could have a Material Adverse Effect; or 

 

               (h) One or more judgments or decrees shall be entered against the 

          Borrower or any Subsidiary involving in the aggregate a liability (not 

          paid or fully covered by insurance or indemnification) of $5,000,000 

          or more, and all such judgments or decrees shall not have been 

          vacated, discharged, stayed or bonded pending appeal within 60 days 

          from the entry thereof; or 

 

               (i) (i) Any Loan Document shall cease, for any reason, to be in 

          full force and effect, or any Loan Party that is a party thereto shall 

          so assert, (ii) any Loan Party contests in any manner the validity or 

          enforceability of any Loan Document or (iii) the Lien created by any 

          of the Pledge Agreements shall cease to be enforceable and of the same 

          effect and priority purported to be created thereby; or 

 

               (j) A Change of Control shall have occurred; 

 

then, and in any such event, (A) if such event is an Event of Default specified 

in SECTION 8(f) with respect to the Borrower, automatically the Commitments 

shall immediately terminate and the Loans hereunder (with accrued interest 

thereon) and all other amounts owing under this 
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Agreement shall immediately become due and payable, and (B) if such event is any 

other Event of Default, either or both of the following actions may be taken: 

(i) with the consent of the Required Lenders, the Administrative Agent may, or 

upon the request of the Required Lenders, the Administrative Agent shall, by 

notice to the Borrower declare the Commitments to be terminated forthwith, 

whereupon the Commitments shall immediately terminate; and (ii) with the consent 

of the Required Lenders, the Administrative Agent may, or upon the request of 

the Required Lenders, the Administrative Agent shall, by notice to the Borrower, 

declare the Loans hereunder (with accrued interest thereon) and all other 

amounts owing under this Agreement to be due and payable forthwith, whereupon 

the same shall immediately become due and payable. Except as expressly provided 

above in this Section, presentment, demand, protest and all other notices of any 

kind are hereby expressly waived. 

 

                       SECTION 9. THE ADMINISTRATIVE AGENT 

 

               9.1.    APPOINTMENT AND AUTHORIZATION OF ADMINISTRATIVE AGENT. 

Each Lender hereby irrevocably appoints, designates and authorizes the 

Administrative Agent to take such action on its behalf under the provisions of 

this Agreement and each other Loan Document and to exercise such powers and 

perform such duties as are expressly delegated to it by the terms of this 

Agreement or any other Loan Document, together with such powers as are 



reasonably incidental thereto. Notwithstanding any provision to the contrary 

contained elsewhere herein or in any other Loan Document, the Administrative 

Agent shall not have any duties or responsibilities, except those expressly set 

forth herein, nor shall the Administrative Agent have or be deemed to have any 

fiduciary relationship with any Lender or participant, and no implied covenants, 

functions, responsibilities, duties, obligations or liabilities shall be read 

into this Agreement or any other Loan Document or otherwise exist against the 

Administrative Agent. Without limiting the generality of the foregoing sentence, 

the use of the term "agent" herein and in the other Loan Documents with 

reference to the Administrative Agent is not intended to connote any fiduciary 

or other implied (or express) obligations arising under agency doctrine of any 

applicable law. Instead, such term is used merely as a matter of market custom, 

and is intended to create or reflect only an administrative relationship between 

independent contracting parties. 

 

               9.2.    DELEGATION OF DUTIES. The Administrative Agent may 

execute any of its duties under this Agreement or any other Loan Document by or 

through agents, employees or attorneys-in-fact and shall be entitled to advice 

of counsel and other consultants or experts concerning all matters pertaining to 

such duties. The Administrative Agent shall not be responsible for the 

negligence or misconduct of any agent or attorney-in-fact selected by it with 

reasonable care. 

 

               9.3.    LIABILITY OF ADMINISTRATIVE AGENT. No Agent-Related 

Person shall (a) be liable for any action taken or omitted to be taken by any of 

them under or in connection with this Agreement or any other Loan Document or 

the transactions contemplated hereby (except for its own gross negligence or 

willful misconduct in connection with its duties expressly set forth herein), or 

(b) be responsible in any manner to any Lender or participant for any recital, 

statement, representation or warranty made by any Loan Party or any officer 

thereof, contained herein or in any other Loan Document, or in any certificate, 

report, statement or other document referred to or provided for in, or received 

by the Administrative Agent under or in connection 
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with, this Agreement or any other Loan Document, or the validity, effectiveness, 

genuineness, enforceability or sufficiency of this Agreement or any other Loan 

Document, or for any failure of any Loan Party or any other party to any Loan 

Document to perform its obligations hereunder or thereunder. No Agent-Related 

Person shall be under any obligation to any Lender or participant to ascertain 

or to inquire as to the observance or performance of any of the agreements 

contained in, or conditions of, this Agreement or any other Loan Document, or to 

inspect the properties, books or records of any Loan Party or any Affiliate 

thereof. 

 

               9.4.    RELIANCE BY ADMINISTRATIVE AGENT. (a) The Administrative 

Agent shall be entitled to rely, and shall be fully protected in relying, upon 

any writing, communication, signature, resolution, representation, notice, 

consent, certificate, affidavit, letter, telegram, facsimile, telex or telephone 

message, electronic mail message, statement or other document or conversation 

believed by it to be genuine and correct and to have been signed, sent or made 

by the proper Person or Persons, and upon advice and statements of legal counsel 

(including counsel to any Loan Party), independent accountants and other experts 

selected by the Administrative Agent. The Administrative Agent shall be fully 

justified in failing or refusing to take any action under any Loan Document 

unless it shall first receive such advice or concurrence of the Required Lenders 

as it deems appropriate and, if it so requests, it shall first be indemnified to 

its satisfaction by the Lenders against any and all liability and expense which 

may be incurred by it by reason of taking or continuing to take any such action. 

The Administrative Agent shall in all cases be fully protected in acting, or in 

refraining from acting, under this Agreement or any other Loan Document in 

accordance with a request or consent of the Required Lenders (or such greater 

number of Lenders as may be expressly required hereby in any instance) and such 

request and any action taken or failure to act pursuant thereto shall be binding 

upon all the Lenders. 

 

               (b) For purposes of determining compliance with the conditions 

specified in SECTION 5.1, each Lender that has signed this Agreement shall be 

deemed to have consented to, approved or accepted or to be satisfied with, each 

document or other matter required thereunder to be consented to or approved by 

or acceptable or satisfactory to a Lender unless the Administrative Agent shall 

have received notice from such Lender prior to the proposed Closing Date 

specifying its objection thereto. 

 

               9.5.    NOTICE OF DEFAULT. The Administrative Agent shall not be 

deemed to have knowledge or notice of the occurrence of any Default, except with 

respect to defaults in the payment of principal, interest and fees required to 

be paid to the Administrative Agent for the account of the Lenders, unless the 

Administrative Agent shall have received written notice from a Lender or the 



Borrower referring to this Agreement, describing such Default and stating that 

such notice is a "Notice of Default." The Administrative Agent will notify the 

Lenders of its receipt of any such notice. The Administrative Agent shall take 

such action with respect to such Default as may be directed by the Required 

Lenders in accordance with SECTION 8; PROVIDED that unless and until the 

Administrative Agent has received any such direction, the Administrative Agent 

may (but shall not be obligated to) take such action, or refrain from taking 

such action, with respect to such Default as it shall deem advisable or in the 

best interest of the Lenders. 

 

               9.6.    CREDIT DECISION; DISCLOSURE OF INFORMATION BY 

ADMINISTRATIVE AGENT. Each Lender acknowledges that no Agent-Related Person has 

made any representation or warranty to it, and that no act by the Administrative 

Agent hereafter taken, including any consent 
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to and acceptance of any assignment or review of the affairs of any Loan Party 

or any Affiliate thereof, shall be deemed to constitute any representation or 

warranty by any Agent-Related Person to any Lender as to any matter, including 

whether Agent-Related Persons have disclosed material information in their 

possession. Each Lender represents to the Administrative Agent that it has, 

independently and without reliance upon any Agent-Related Person and based on 

such documents and information as it has deemed appropriate, made its own 

appraisal of and investigation into the business, prospects, operations, 

property, financial and other condition and creditworthiness of the Loan Parties 

and their respective Subsidiaries, and all applicable bank or other regulatory 

Laws relating to the transactions contemplated hereby, and made its own decision 

to enter into this Agreement and to extend credit to the Borrower hereunder. 

Each Lender also represents that it will, independently and without reliance 

upon any Agent-Related Person and based on such documents and information as it 

shall deem appropriate at the time, continue to make its own credit analysis, 

appraisals and decisions in taking or not taking action under this Agreement and 

the other Loan Documents, and to make such investigations as it deems necessary 

to inform itself as to the business, prospects, operations, property, financial 

and other condition and creditworthiness of the Borrower and the other Loan 

Parties. Except for notices, reports and other documents expressly required to 

be furnished to the Lenders by the Administrative Agent herein, the 

Administrative Agent shall not have any duty or responsibility to provide any 

Lender with any credit or other information concerning the business, prospects, 

operations, property, financial and other condition or creditworthiness of any 

of the Loan Parties or any of their respective Affiliates which may come into 

the possession of any Agent-Related Person. 

 

               9.7.    INDEMNIFICATION OF ADMINISTRATIVE AGENT. Whether or not 

the transactions contemplated hereby are consummated, the Lenders shall 

indemnify upon demand each Agent-Related Person (to the extent not reimbursed by 

or on behalf of any Loan Party and without limiting the obligation of any Loan 

Party to do so), PRO RATA, and hold harmless each Agent-Related Person from and 

against any and all Indemnified Liabilities incurred by it; PROVIDED that no 

Lender shall be liable for the payment to any Agent-Related Person of any 

portion of such Indemnified Liabilities to the extent determined in a final, 

nonappealable judgment by a court of competent jurisdiction to have resulted 

from such Agent-Related Person's own gross negligence or willful misconduct; 

PROVIDED that no action taken in accordance with the directions of the Required 

Lenders shall be deemed to constitute gross negligence or willful misconduct for 

purposes of this Section. Without limitation of the foregoing, each Lender shall 

reimburse the Administrative Agent upon demand for its ratable share of any 

costs or out-of-pocket expenses (including Attorney Costs) incurred by the 

Administrative Agent in connection with the preparation, execution, delivery, 

administration, modification, amendment or enforcement (whether through 

negotiations, legal proceedings or otherwise) of, or legal advice in respect of 

rights or responsibilities under, this Agreement, any other Loan Document, or 

any document contemplated by or referred to herein, to the extent that the 

Administrative Agent is not reimbursed for such expenses by or on behalf of the 

Borrower. The undertaking in this Section shall survive termination of the 

Commitments, the payment of all other obligations under the Loan Documents and 

the resignation of the Administrative Agent. 

 

               9.8.    ADMINISTRATIVE AGENT IN ITS INDIVIDUAL CAPACITY. Bank of 

America and its Affiliates may make loans to, issue letters of credit for the 

account of, accept deposits from, acquire equity interests in and generally 

engage in any kind of banking, trust, financial advisory, 
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underwriting or other business with each of the Loan Parties and their 

respective Affiliates as though Bank of America were not the Administrative 

Agent hereunder and without notice to or consent of the Lenders. The Lenders 



acknowledge that, pursuant to such activities, Bank of America or its Affiliates 

may receive information regarding any Loan Party or its Affiliates (including 

information that may be subject to confidentiality obligations in favor of such 

Loan Party or such Affiliate) and acknowledge that the Administrative Agent 

shall be under no obligation to provide such information to them. With respect 

to its Loans, Bank of America shall have the same rights and powers under this 

Agreement as any other Lender and may exercise such rights and powers as though 

it were not the Administrative Agent, and the terms "Lender" and "Lenders" 

include Bank of America in its individual capacity. 

 

               9.9.    SUCCESSOR ADMINISTRATIVE AGENT. The Administrative Agent 

may resign as Administrative Agent upon 30 days' notice to the Lenders; PROVIDED 

that any such resignation by Bank of America shall also constitute its 

resignation as Swingline Lender. If the Administrative Agent resigns under this 

Agreement, the Required Lenders shall appoint from among the Lenders a successor 

administrative agent for the Lenders, which successor administrative agent shall 

be consented to by the Borrower at all times other than during the existence of 

an Event of Default (which consent of the Borrower shall not be unreasonably 

withheld or delayed). If no successor administrative agent is appointed prior to 

the effective date of the resignation of the Administrative Agent, the 

Administrative Agent may appoint, after consulting with the Lenders and the 

Borrower, a successor administrative agent from among the Lenders. Upon the 

acceptance of its appointment as successor administrative agent hereunder, the 

Person acting as such successor administrative agent shall succeed to all the 

rights, powers and duties of the retiring Administrative Agent and Swingline 

Lender and the respective terms "Administrative Agent" and "Swingline Lender" 

shall mean such successor administrative agent and swingline lender, the 

retiring Administrative Agent's appointment, powers and duties as Administrative 

Agent shall be terminated and the retiring Swingline Lender's rights, powers and 

duties as such shall be terminated, without any other or further act or deed on 

the part of such retiring Swingline Lender or any other Lender. After any 

retiring Administrative Agent's resignation hereunder as Administrative Agent, 

the provisions of this SECTION 9 and SECTION 10.5 shall inure to its benefit as 

to any actions taken or omitted to be taken by it while it was Administrative 

Agent under this Agreement. If no successor administrative agent has accepted 

appointment as Administrative Agent by the date which is 30 days following a 

retiring Administrative Agent's notice of resignation, the retiring 

Administrative Agent's resignation shall nevertheless thereupon become effective 

and the Lenders shall perform all of the duties of the Administrative Agent 

hereunder until such time, if any, as the Required Lenders appoint a successor 

agent as provided for above. 

 

               9.10.   ADMINISTRATIVE AGENT MAY FILE PROOF OF CLAIM. In case of 

the pendency of any receivership, insolvency, liquidation, bankruptcy, 

reorganization, arrangement, adjustment, composition or other judicial 

proceeding relative to any Loan Party, the Administrative Agent (irrespective of 

whether the principal of any Loan shall then be due and payable as herein 

expressed or by declaration or otherwise and irrespective of whether the 

Administrative Agent shall have made any demand on the Borrower) shall be 

entitled and empowered, by intervention in such proceeding or otherwise 
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               (a) to file and prove a claim for the whole amount of the 

          principal and interest owing and unpaid in respect of the Loans and 

          all other obligations under the Loan Documents that are owing and 

          unpaid and to file such other documents as may be necessary or 

          advisable in order to have the claims of the Lenders and the 

          Administrative Agent (including any claim for the reasonable 

          compensation, expenses, disbursements and advances of the Lenders and 

          the Administrative Agent and their respective agents and counsel and 

          all other amounts due the Lenders and the Administrative Agent under 

          SECTIONS 2.4 and 10.5) allowed in such judicial proceeding; and 

 

               (b) to collect and receive any monies or other property payable 

          or deliverable on any such claims and to distribute the same; 

 

and any custodian, receiver, assignee, trustee, liquidator, sequestrator or 

other similar official in any such judicial proceeding is hereby authorized by 

each Lender to make such payments to the Administrative Agent and, in the event 

that the Administrative Agent shall consent to the making of such payments 

directly to the Lenders, to pay to the Administrative Agent any amount due for 

the reasonable compensation, expenses, disbursements and advances of the 

Administrative Agent and its agents and counsel, and any other amounts due the 

Administrative Agent under SECTIONS 2.4 and 10.5. 

 

          Nothing contained herein shall be deemed to authorize the 

Administrative Agent to authorize or consent to or accept or adopt on behalf of 

any Lender any plan of reorganization, arrangement, adjustment or composition 

affecting the Loans or obligations under the Loan Documents or the rights of any 



Lender or to authorize the Administrative Agent to vote in respect of the claim 

of any Lender in any such proceeding. 

 

               9.11.   COLLATERAL AND GUARANTY MATTERS. The Lenders irrevocably 

authorize the Administrative Agent, at its option and in its discretion, 

 

               (a) to release any Lien on any property granted to or held by the 

          Administrative Agent under any Loan Document (i) upon termination of 

          the Commitments and payment in full of the Loans and all other 

          obligations under the Loan Documents (other than contingent 

          indemnification obligations), (ii) that is sold or to be sold as part 

          of or in connection with any sale permitted hereunder or under any 

          other Loan Document, or (iii) subject to SECTION 10.1, if approved, 

          authorized or ratified in writing by the Lenders; and 

 

               (b) to release any guarantor from its obligations under any 

          guarantee if such Person ceases to be a Subsidiary as a result of a 

          transaction permitted hereunder. 

 

          Upon request by the Administrative Agent at any time, the Required 

Lenders will confirm in writing the Administrative Agent's authority to release 

any guarantor from its obligations under any guarantee pursuant to this SECTION 

9.11. The Administrative Agent will use commercially reasonable efforts to 

notify the Lenders of any release of a Lien pursuant to SECTION 9.11(a)(ii) or 

release of a guarantor pursuant to SECTION 9.11(b). 

 

               9.12.   OTHER AGENTS; ARRANGERS AND MANAGERS. None of the Lenders 

or other Persons identified on the facing page or signature pages of this 

Agreement as a "syndication agent," "documentation agent," "co-agent," "book 

manager," "lead manager," "arranger," "lead 
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arranger" or "co-arranger" shall have any right, power, obligation, liability, 

responsibility or duty under this Agreement other than, in the case of such 

Lenders, those applicable to all Lenders as such. Without limiting the 

foregoing, none of the Lenders or other Persons so identified shall have or be 

deemed to have any fiduciary relationship with any Lender. Each Lender 

acknowledges that it has not relied, and will not rely, on any of the Lenders or 

other Persons so identified in deciding to enter into this Agreement or in 

taking or not taking action hereunder. 

 

                            SECTION 10. MISCELLANEOUS 

 

               10.1.   AMENDMENTS AND WAIVERS. (a) Neither this Agreement nor 

any other Loan Document, nor any terms hereof or thereof may be amended, 

supplemented or modified except in accordance with the provisions of this 

SECTION 10.1. The Required Lenders may, or, with the written consent of the 

Required Lenders, the Administrative Agent may, from time to time, (x) enter 

into with the Borrower written amendments, supplements or modifications hereto 

and to the other Loan Documents for the purpose of adding any provisions to this 

Agreement or the other Loan Documents or changing in any manner the rights of 

the Lenders or of the Borrower hereunder or thereunder or (y) waive, on such 

terms and conditions as the Required Lenders or the Administrative Agent, as the 

case may be, may specify in such instrument, any of the requirements of this 

Agreement or the other Loan Documents or any Default and its consequences; 

PROVIDED that no such waiver and no such amendment, supplement or modification 

shall (i) reduce the amount or extend the scheduled date of final maturity of 

any Loan, or reduce the stated rate of any interest or fee payable hereunder or 

extend the scheduled date of any payment thereof or increase the amount or 

extend the expiration date of any Lender's Commitment, in each case without the 

consent of each Lender directly affected thereby, or (ii) amend, modify or waive 

any provision of this Section or reduce the percentage specified in the 

definition of Required Lenders or change any other provision specifying the 

number or percentage of Lenders required to amend, waive or otherwise modify any 

rights hereunder or make any determination or grant any consent hereunder, or 

consent to the assignment or transfer by the Borrower of any of its rights and 

obligations under this Agreement and the other Loan Documents or release all or 

substantially all of the Pledged Collateral or release any Loan Party from its 

guarantee, in each case without the written consent of all the Lenders, or (iii) 

amend, modify or waive any provision of SECTION 10.7 without the written consent 

of all of the Lenders, or (iv) amend, modify or waive any provision of SECTION 9 

without the written consent of the then Administrative Agent; PROVIDED, FURTHER, 

that no amendment, waiver or consent shall, unless in writing and signed by the 

Swingline Lender in addition to the Lenders required above, affect the rights or 

duties of the Swingline Lender under this Agreement. Subject to the provisos in 

the prior sentence, any such waiver and any such amendment, supplement or 

modification shall apply equally to each of the Lenders and shall be binding 

upon the Borrower, the Lenders, the Administrative Agent and all future holders 

of the Loans. In the case of any waiver, the Borrower, the Lenders and the 



Administrative Agent shall be restored to their former positions and rights 

hereunder and under the other Loan Documents, and any Default waived shall be 

deemed to be cured and not continuing; no such waiver shall extend to any 

subsequent or other Default or impair any right consequent thereon. 

 

               (b) In addition to amendments effected pursuant to the foregoing 

PARAGRAPH(a), this Agreement shall be amended to include a prospective Lender 

as a party hereto upon the execution and delivery of a Joinder Agreement as 

contemplated in SECTION 2.3(e). 
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               10.2.   NOTICES. (a) Unless otherwise expressly provided herein, 

all notices, requests and demands to or upon the respective parties hereto to be 

effective shall be in writing (including by facsimile transmission and, subject 

to CLAUSE (c) below, electronic mail transmission), and, unless otherwise 

expressly provided herein, shall be deemed to have been duly given or made when 

delivered, or five days after being deposited in the mail, postage prepaid, or, 

in the case of facsimile or telecopy notice, when received, addressed as set 

forth in SCHEDULE I, or to such other address as may be hereafter notified by 

the respective parties hereto; PROVIDED that any notice, request or demand to or 

upon the Administrative Agent or the Lenders pursuant to SECTION 2.2, 2.5, 3.1, 

3.3 or 3.8 shall not be effective until received. 

 

               (b) The Administrative Agent and the Lenders shall be entitled to 

rely and act upon any notices (including telephonic notices of requests for 

Swingline Loans) purportedly given by or on behalf of the Borrower even if (i) 

such notices were not made in a manner specified herein, were incomplete or were 

not preceded or followed by any other form of notice specified herein, or (ii) 

the terms of any telephonic notice, as understood by the recipient, varied from 

any confirmation thereof. The Borrower shall indemnify each Agent-Related Person 

and each Lender from all losses, costs, expenses and liabilities resulting from 

the reliance by such Person on each notice purportedly given by or on behalf of 

the Borrower. All telephonic notices to and other communications with the 

Administrative Agent may be recorded by the Administrative Agent, and each of 

the parties hereto hereby consents to such recording. 

 

               (c) Electronic mail and Internet and intranet websites may be 

used only to distribute routine communications, such as financial statements and 

other information as provided in SECTION 6.2, and to distribute Loan Documents 

for execution by the parties thereto, and may not be used for any other purpose. 

 

               10.3.   NO WAIVER; CUMULATIVE REMEDIES. No failure to exercise 

and no delay in exercising, on the part of the Administrative Agent or any 

Lender, any right, remedy, power or privilege hereunder or under the other Loan 

Documents shall operate as a waiver thereof; nor shall any single or partial 

exercise of any right, remedy, power or privilege hereunder preclude any other 

or further exercise thereof or the exercise of any other right, remedy, power or 

privilege. The rights, remedies, powers and privileges herein provided are 

cumulative and not exclusive of any rights, remedies, powers and privileges 

provided by law. 

 

               10.4.   SURVIVAL OF REPRESENTATIONS AND WARRANTIES. All 

representations and warranties made hereunder, in the other Loan Documents and 

in any document, certificate or statement delivered pursuant hereto or in 

connection herewith shall survive the execution and delivery of this Agreement 

and the making of the Loans hereunder through the Termination Date. 

 

               10.5.   PAYMENT OF EXPENSES AND TAXES. The Borrower agrees (a) to 

pay or reimburse the Administrative Agent for all its out-of-pocket costs and 

expenses incurred in connection with the development, preparation and execution 

of, and any amendment, supplement or modification to, this Agreement and the 

other Loan Documents and any other documents prepared in connection herewith or 

therewith and the consummation and administration of the transactions 

contemplated hereby and thereby, including Attorney Costs of the Administrative 

Agent, (b) to pay or reimburse each Lender and the Administrative Agent for all 

its costs and 
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expenses incurred in connection with the enforcement or preservation of any 

rights under this Agreement, the other Loan Documents and any such other 

documents during the continuance of an Event of Default, including Attorney 

Costs of each Lender and of counsel to the Administrative Agent, (c) to pay, 

indemnify, and hold each Lender and the Administrative Agent harmless from, any 

and all recording and filing fees and any and all liabilities with respect to, 

or resulting from any delay in paying, stamp, excise and other taxes other than 

Non-Excluded Taxes, if any, which may be payable or determined to be payable in 

connection with the execution and delivery of, or consummation or administration 



of any of the transactions contemplated by, or any amendment, supplement or 

modification of, or any waiver or consent under or in respect of, this 

Agreement, the other Loan Documents and any such other documents and (d) to pay, 

indemnify, and hold each Agent-Related Person, each Lender and their respective 

Affiliates, directors, officers, employees, counsel, agents and 

attorneys-in-fact harmless from and against any and all other liabilities, 

obligations, losses, damages, penalties, actions, judgments, suits, costs, 

expenses or disbursements of any kind or nature whatsoever arising out of or in 

connection with (i) the execution, delivery, enforcement, performance and 

administration of this Agreement or any other Loan Documents or (ii) any 

Commitment or Loan or the use or proposed use of the proceeds therefrom (all the 

foregoing in this CLAUSE (d), collectively, the "INDEMNIFIED LIABILITIES"); 

PROVIDED that the Borrower shall have no obligation hereunder to the 

Administrative Agent or any Lender with respect to Indemnified Liabilities 

arising from (i) the gross negligence, bad faith or willful misconduct of the 

Administrative Agent or any such Lender or (ii) legal proceedings commenced 

against the Administrative Agent or any such Lender by any security holder or 

creditor thereof arising out of and based upon rights afforded any such security 

holder or creditor solely in its capacity as such; and PROVIDED FURTHER that 

nothing in CLAUSE (d) above shall be construed as imposing any obligation on the 

Borrower to reimburse any Lender (other than Bank of America in its capacity as 

Administrative Agent) for Attorney Costs in connection with its entering into 

this Agreement (including the Attorney Costs of counsel reviewing the Loan 

Documents). Any statement for Attorney Costs of the Administrative Agent and the 

Lenders payable by the Borrower pursuant to this SECTION 10.5 shall be sent to a 

Responsible Officer of the Borrower within six months of the termination of the 

event giving rise to such expenses. The agreements in this Section shall survive 

resignation of the Administrative Agent, the replacement of any Lender, the 

termination of the Commitments and the repayment, satisfaction or discharge of 

the Loans and all other amounts payable hereunder. 

 

               10.6.   SUCCESSORS AND ASSIGNS; PARTICIPATIONS AND ASSIGNMENTS. 

(a) This Agreement shall be binding upon and inure to the benefit of the 

Borrower, the Lenders, the Administrative Agent and their respective successors 

and assigns, except that the Borrower may not assign or transfer any of its 

rights or obligations under this Agreement without the prior written consent of 

each Lender. 

 

               (b) Any Lender may, in the ordinary course of its commercial 

banking business and in accordance with applicable law, at any time sell to one 

or more banks or other entities ("PARTICIPANTS") participating interests in any 

Loan owing to such Lender, any Commitment of such Lender or any other interest 

of such Lender hereunder and under the other Loan Documents. In the event of any 

such sale by a Lender of a participating interest to a Participant, such 

Lender's obligations under this Agreement to the other parties to this Agreement 

shall remain unchanged, such Lender shall remain solely responsible for the 

performance thereof, such 

 

                                      -58- 

 

 

Lender shall remain the holder of any such Loan for all purposes under this 

Agreement and the other Loan Documents, and the Borrower and the Administrative 

Agent shall continue to deal solely and directly with such Lender in connection 

with such Lender's rights and obligations under this Agreement and the other 

Loan Documents. Any agreement or instrument pursuant to which a Lender sells 

such a participation shall provide that such Lender shall retain the sole right 

to enforce this Agreement and to approve any amendment, modification or waiver 

of any provision of this Agreement. The Borrower agrees that if amounts 

outstanding under this Agreement are due or unpaid, or shall have been declared 

or shall have become due and payable upon the occurrence of an Event of Default, 

each Participant shall, to the maximum extent permitted by applicable law, be 

deemed to have the right of setoff in respect of its participating interest in 

amounts owing under this Agreement to the same extent as if the amount of its 

participating interest were owing directly to it as a Lender under this 

Agreement; PROVIDED that, in purchasing such participating interest, such 

Participant shall be deemed to have agreed to share with the Lenders the 

proceeds thereof as provided in SECTION 10.7(a) as fully as if it were a Lender 

hereunder. The Borrower also agrees that each Participant shall be entitled to 

the benefits of SECTIONS 3.10, 3.11 and 3.12 with respect to its participation 

in the Commitments and the Loans outstanding from time to time as if it was a 

Lender; PROVIDED that, in the case of SECTION 3.11, such Participant shall have 

complied with the requirements of said Section and PROVIDED, FURTHER, that no 

Participant shall be entitled to receive any greater amount pursuant to any such 

Section than the transferor Lender would have been entitled to receive in 

respect of the amount of the participation transferred by such transferor Lender 

to such Participant had no such transfer occurred. 

 

               (c) Any Lender may, in the ordinary course of its commercial 

banking business and in accordance with applicable law, at any time and from 

time to time assign to any Lender or any affiliate thereof or, with the consent 



of each of the Administrative Agent and, so long as no Event of Default has been 

continuing for a period of 30 or more days, the Borrower (which in each case 

shall not be unreasonably withheld or delayed), to an additional bank or 

financial institution (an "ASSIGNEE") all or any part of its rights and 

obligations under this Agreement and the other Loan Documents pursuant to an 

Assignment and Assumption, substantially in the form of EXHIBIT E, executed by 

such Assignee, such assigning Lender (and, in the case of an Assignee that is 

not then a Lender or an Affiliate thereof, by the Administrative Agent and the 

Borrower) and delivered to the Administrative Agent for its acceptance and 

recording in the Register; PROVIDED that, in the case of any such assignment to 

an additional bank or financial institution (other than an assignment of all the 

assigning Lender's rights and obligations with respect to the Commitments), the 

sum of the aggregate principal amount of the Loans and the aggregate amount of 

the unused Commitments being assigned and, if such assignment is of less than 

all of the rights and obligations of the assigning Lender, the sum of the 

aggregate principal amount of the Loans and the aggregate amount of the unused 

Commitments remaining with the assigning Lender are each not less than 

$5,000,000 (or such lesser amount as may be agreed to by the Borrower and the 

Administrative Agent). Upon such execution, delivery, acceptance and recording 

pursuant to CLAUSE (e) below, from and after the effective date determined 

pursuant to such Assignment and Assumption, (x) the Assignee thereunder shall be 

a party hereto and, to the extent provided in such Assignment and Assumption, 

have the rights and obligations of a Lender hereunder with a Commitment as set 

forth therein, and (y) the assigning Lender thereunder shall, to the extent 

provided in such Assignment and Assumption, be released from its obligations 

under this Agreement (and, in the case of an Assignment and Assumption covering 

all or the 
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remaining portion of an assigning Lender's rights and obligations under this 

Agreement, such assigning Lender shall cease to be a party hereto). 

 

               (d) The Administrative Agent, acting solely for this purpose as 

an agent of the Borrower, shall maintain at the Administrative Agent's Office a 

copy of each Assignment and Assumption delivered to it and a register (the 

"REGISTER") for the recordation of the names and addresses of the Lenders and 

the Commitments of, and principal amounts of the Loans owing to, each Lender 

from time to time. The entries in the Register shall be conclusive, in the 

absence of manifest error, and the Borrower, the Administrative Agent and the 

Lenders may (and, in the case of any Loan or other obligation hereunder not 

evidenced by a Note, shall) treat each Person whose name is recorded in the 

Register as the owner of a Loan or other obligation hereunder as the owner 

thereof for all purposes of this Agreement and the other Loan Documents, 

notwithstanding any notice to the contrary. Any assignment of any Loan or other 

obligation hereunder not evidenced by a Note shall be effective only upon 

appropriate entries with respect thereto being made in the Register. The 

Register shall be available for inspection by the Borrower or any Lender at any 

reasonable time and from time to time upon reasonable prior notice. 

 

               (e) Upon its receipt of an Assignment and Assumption executed by 

an assigning Lender and an Assignee (and, in the case of an Assignee that is not 

then a Lender or an Affiliate thereof, by the Administrative Agent with the 

approval of the Borrower, if required) together with payment by the Lenders 

parties thereto to the Administrative Agent of a registration and processing fee 

of $3,500, the Administrative Agent shall (i) promptly accept such Assignment 

and Assumption and (ii) on the effective date determined pursuant thereto record 

the information contained therein in the Register and give notice of such 

acceptance and recordation to the Lenders and the Borrower. 

 

               (f) The Borrower authorizes each Lender to disclose to any 

Participant or Assignee (each, a "TRANSFEREE") and any prospective Transferee 

approved by the Borrower (which approval shall only be required so long as no 

Event of Default has been continuing for a period of 30 or more days), which 

approval, if required, shall not be unreasonably withheld or delayed, subject to 

the provisions of SECTION 10.15, any and all financial information in such 

Lender's possession concerning the Borrower and its Affiliates which has been 

delivered to such Lender by or on behalf of the Borrower pursuant to this 

Agreement or which has been delivered to such Lender by or on behalf of the 

Borrower in connection with such Lender's credit evaluation of the Borrower and 

its Affiliates prior to becoming a party to this Agreement; PROVIDED that prior 

to such disclosure each such prospective Transferee shall have executed a 

confidentiality agreement substantially in the form of Exhibit F. 

 

               (g) For avoidance of doubt, the parties to this Agreement 

acknowledge that the provisions of this Section concerning assignments of Loans 

and Notes relate only to absolute assignments and that such provisions do not 

prohibit assignments creating security interests, including any pledge or 

assignment by a Lender of any Loan or Note to any Federal Reserve Bank in 

accordance with applicable law. 



 

               10.7.   ADJUSTMENTS; SET-OFF. (a) If any Lender (a "BENEFITED 

LENDER") shall at any time receive any payment of all or part of its Loans, or 

interest thereon, or receive any 
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collateral in respect thereof (whether voluntarily or involuntarily, by set-off, 

pursuant to events or proceedings of the nature referred to in SECTION 8(f), or 

otherwise), in a greater proportion than any such payment to or collateral 

received by any other Lender, if any, in respect of such other Lender's Loans, 

or interest thereon, such benefited Lender shall purchase for cash from the 

other Lenders a participating interest in such portion of each such other 

Lender's Loan, or shall provide such other Lenders with the benefits of any such 

collateral, or the proceeds thereof, as shall be necessary to cause such 

benefited Lender to share the excess payment or benefits of such collateral or 

proceeds ratably with each of the Lenders; PROVIDED that if all or any portion 

of such excess payment or benefits is thereafter recovered from such benefited 

Lender, such purchase shall be rescinded, and the purchase price and benefits 

returned, to the extent of such recovery, but without interest. 

 

               (b) In addition to any rights and remedies of the Lenders 

provided by law, each Lender shall have the right, without prior notice to the 

Borrower, any such notice being expressly waived by the Borrower to the extent 

permitted by applicable law, upon any amount becoming due and payable by the 

Borrower hereunder (whether at the stated maturity, by acceleration or 

otherwise) to set-off and appropriate and apply against such amount any and all 

deposits (general or special, time or demand, provisional or final), in any 

currency, and any other credits, indebtedness or claims, in any currency, in 

each case whether direct or indirect, absolute or contingent, matured or 

unmatured, at any time held or owing by such Lender or any branch or agency 

thereof to or for the credit or the account of the Borrower. Each Lender agrees 

promptly to notify the Borrower and the Administrative Agent after any such 

set-off and application made by such Lender; PROVIDED that the failure to give 

such notice shall not affect the validity of such set-off and application. 

 

               10.8.   COUNTERPARTS. This Agreement may be executed by one or 

more of the parties to this Agreement on any number of separate counterparts 

(including by facsimile transmission), and all of said counterparts taken 

together shall be deemed to constitute one and the same instrument. A set of the 

copies of this Agreement signed by all the parties shall be lodged with the 

Borrower and the Administrative Agent. 

 

               10.9.   SEVERABILITY. Any provision of this Agreement which is 

prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, 

be ineffective to the extent of such prohibition or unenforceability without 

invalidating the remaining provisions hereof, and any such prohibition or 

unenforceability in any jurisdiction shall not invalidate or render 

unenforceable such provision in any other jurisdiction. 

 

               10.10.  INTEGRATION. This Agreement and the other Loan Documents 

represent the agreement of the Borrower, the Administrative Agent and the 

Lenders with respect to the subject matter hereof, and there are no promises, 

undertakings, representations or warranties by the Administrative Agent or any 

Lender relative to the subject matter hereof not expressly set forth or referred 

to herein or in the other Loan Documents. 

 

               10.11.  GOVERNING LAW. THIS AGREEMENT AND THE RIGHTS AND 

OBLIGATIONS OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED AND 

INTERPRETED IN ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK. 
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               10.12.  SUBMISSION TO JURISDICTION; WAIVERS. The Borrower hereby 

irrevocably and unconditionally: 

 

               (a) submits for itself and its property in any legal action or 

          proceeding relating to this Agreement and the other Loan Documents to 

          which it is a party, or for recognition and enforcement of any 

          judgment in respect thereof, to the non-exclusive general jurisdiction 

          of the Courts of the State of New York, the courts of the United 

          States of America for the Southern District of New York, and appellate 

          courts from any thereof; 

 

               (b) consents that any such action or proceeding may be brought in 

          (or removed to) such courts and waives any objection that it may now 

          or hereafter have to the venue of any such action or proceeding in any 

          such court or that such action or proceeding was brought in an 

          inconvenient court and agrees not to plead or claim the same; 



 

               (c) agrees that service of process in any such action or 

          proceeding may be effected by mailing a copy thereof by registered or 

          certified mail (or any substantially similar form of mail), postage 

          prepaid, to the Borrower at its address set forth in SECTION 10.2 or 

          at such other address of which the Administrative Agent shall have 

          been notified pursuant thereto; 

 

               (d) agrees that nothing herein shall affect the right to effect 

          service of process in any other manner permitted by law or shall limit 

          the right to sue in any other jurisdiction; and 

 

               (e) waives, to the maximum extent not prohibited by law, any 

          right it may have to claim or recover in any legal action or 

          proceeding referred to in this Section any special, exemplary, 

          punitive or consequential damages. 

 

               10.13.  ACKNOWLEDGEMENTS. The Borrower hereby acknowledges that: 

 

               (a) it has been advised by counsel in the negotiation, execution 

          and delivery of this Agreement and the other Loan Documents; 

 

               (b) neither the Administrative Agent nor any Lender has any 

          fiduciary relationship with or duty to the Borrower arising out of or 

          in connection with this Agreement or any of the other Loan Documents, 

          and the relationship between Administrative Agent and Lenders, on one 

          hand, and the Borrower, on the other hand, in connection herewith or 

          therewith is solely that of debtor and creditor; and 

 

               (c) no joint venture is created hereby or by the other Loan 

          Documents or otherwise exists by virtue of the transactions 

          contemplated hereby among the Lenders or among the Borrower and the 

          Lenders. 

 

               10.14.  WAIVERS OF JURY TRIAL. TO THE EXTENT PERMITTED BY LAW, 

THE BORROWER, THE ADMINISTRATIVE AGENT AND THE LENDERS HEREBY IRREVOCABLY AND 

UNCONDITIONALLY WAIVE TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING RELATING 

TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT AND FOR ANY COUNTERCLAIM THEREIN. 
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               10.15.  CONFIDENTIALITY. Each Lender agrees to keep confidential 

any written or oral information (a) provided to it by or on behalf of the 

Borrower or any Subsidiary pursuant to or in connection with this Agreement or 

(b) obtained by such Lender based on a review of the books and records of the 

Borrower or any Subsidiary; PROVIDED that nothing herein shall prevent any 

Lender from disclosing any such information (i) to the Administrative Agent or 

any other Lender or to any Person who evaluates, approves, structures or 

administers the Loans on behalf of a Lender and who is subject to this 

confidentiality provision, (ii) to any Transferee or prospective Transferee 

which agrees in writing to comply with the provisions of this Section, (iii) to 

its employees, directors, agents, attorneys, accountants and other professional 

advisors who are directly involved in the execution of the transactions 

contemplated by this Agreement and have been informed of their obligations under 

this SECTION 10.15, (iv) upon the request or demand of any Governmental 

Authority having jurisdiction over such Lender, (v) in response to any order of 

any court or other Governmental Authority or as may otherwise be required 

pursuant to any Requirement of Law (notice of which shall be provided promptly 

to the Borrower), (vi) which has been publicly disclosed other than in breach of 

this Agreement, or (vii) in connection with the exercise of any remedy 

hereunder. 
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               IN WITNESS WHEREOF, the parties hereto have caused this Agreement 

to be duly executed and delivered by their proper and duly authorized officers 

as of the day and year first above written. 

 

                                   AFFILIATED MANAGERS GROUP, INC. 

 

 

                                   By: /s/ Darrell W. Crate 

                                       ------------------------------------ 

                                       Title: Executive Vice President 

 

 

 

                                   BANK OF AMERICA, N.A., as Administrative 

                                   Agent, as Swingline Lender and as a Lender 



 

 

                                   By: /s/ Elizabeth W. Bishop 

                                       ------------------------------------ 

                                       Title: 

 

 

 

                                   THE BANK OF NEW YORK, as Syndication 

                                   Agent and as a Lender 

 

 

                                   By: /s/ Timothy J. Somers 

                                       ------------------------------------ 

                                       Title: Vice President 

 

 

 

                                   U.S. BANK NATIONAL ASSOCIATION, as a 

                                   Lender 

 

 

                                   By: /s/ Monika Kump 

                                       ------------------------------------ 

                                       Title: Banking Officer 

 

 

 

                                   JPMORGAN CHASE BANK, as a Lender 

 

 

                                   By: /s/ Elisabeth N. Schwabe 

                                       ------------------------------------ 

                                       Title: Managing Director 

 

 

 

                                   CREDIT LYONNAIS NEW YORK BRANCH, as 

                                   a Lender 

 

 

                                   By: /s/ Sebastian Rocco 

                                       ------------------------------------ 

                                       Title: Senior Vice President 

 

 

 

                                   LASALLE BANK NATIONAL ASSOCIATION, 

                                   as a Lender 

 

 

                                   By: /s/ Brian Greenblatt 

                                       ------------------------------------ 

                                       Title: Senior Vice President 

 

 

 

                                                                       ANNEX I 

 

                                  PRICING GRID 

 

 

 

 

======= ================== ===================== ===================== =================== 

Pricing    Debt Ratings    Applicable Margin for Applicable Margin For 

 Level      S&P/Moody's       Eurodollar Loans          ABR Loans      Commitment Fee Rate 

- ------- ------------------ --------------------- --------------------- ------------------- 

                                                            

   1    BBB/Baa2 or higher          1.25%                 0.00%               0.20% 

- ------- ------------------ --------------------- --------------------- ------------------- 

   2         BBB-/Baa3              1.50%                 0.00%               0.25% 

- ------- ------------------ --------------------- --------------------- ------------------- 

   3      BBB- and Ba1 or           1.75%                 0.25%               0.375% 

           BB+ and Baa3 

- ------- ------------------ --------------------- --------------------- ------------------- 

   4          BB+/Ba1               2.00%                 0.50%               0.375% 

- ------- ------------------ --------------------- --------------------- ------------------- 

   5          BB/Ba2                2.25%                 0.75%               0.50% 

======= ================== ===================== ===================== =================== 



 

 

 

 

 

 

                                                                      SCHEDULE I 

 

                               LENDER COMMITMENTS 

 

 

A. Commitments 

 

 

 

============================================== ============================== ============================= 

                  Lender                                Commitment                     Percentage 

- ---------------------------------------------- ------------------------------ ----------------------------- 

                                                                                   

Bank of America, N.A.                                  $ 55,000,000                     22.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

The Bank of New York                                   $ 50,000,000                     20.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

U.S. Bank National Association                         $ 35,000,000                     14.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

JPMorgan Chase Bank                                    $ 30,000,000                     12.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

Credit Lyonnais New York Branch                        $ 30,000,000                     12.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

LaSalle Bank National Association                      $ 25,000,000                     10.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

ING Capital LLC                                        $ 25,000,000                     10.0000% 

- ---------------------------------------------- ------------------------------ ----------------------------- 

Total                                                  $250,000,000                    100.0000% 

============================================== ============================== ============================= 

 

 

(This Schedule has been amended to reflect the increase of commitments to 

$250,000,000.) 

 

 




